Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


VALUABLE  LAW  BOOKS 


PUBLISHED  BT 


STEVENS    AND    SONS 


(LATE  STEVENS  AND  NORTON), 

26,  BELL  YARD,  LINCOLN'S  INN,  LONDON. 


Boscoe's  Digest  of  the  Law  of  Evident  in  Criminal 

CASES.— SeveDth  Edition.    By  JAMES  FITZJAMES  STEPHEN,  Esq.,  one  of 
Her  Miu^y*"  Counsel  and  Recorder  of  Newark- on-Trent.    Royal  12mo.    1868. 
Price  1/.  lU  6d.  cloth. 

Baniell'B   Chancery    Practice.~The    Practice    of    the 

High  Court  of  Chanceiy ;  with  some  Observations  on  the  Pleadings  in  that  Court. 
By  the  Ute  EDMUND  ROBERT  DANIELL,  BaniBter-at-Law.  Fourth  Edition, 
with  considerable  Alterations  and  Additions,  incorporating  the  Statutes,  Ordent, 
and  Cases  to  the  present  time ;  and  BraithWaite's  Record  and  Writ  Practice ; 
together  with  references  to  a  Companion  Volume  of  Forms  and  Precedents.  By 
LEONARD  FIELD  and  EDWARD  CLENNELL  DUNN,  Barristers- at-Law,  with 
the  assistance  of  JOHN  BIDDLE,  of  the  Master  of  the  Rolls'  Chambers.  In  2  vols. 
8yo.    1865—67.    Price  U.  4g,  cloth. 

VoL  II.,  to  complete  sets,  may  be  had  separately,  price  21. 128.  6c{. 

COMPANION  VOLUME  OF  FORMS  TO  THE  ABOVE. 

Forms  and  Precedents  of  Pleadings  and  Proceedings  in 

the  High  Court  of  Chancery ;  with  practical  Notes  and  Observations,  and  References 
to  iheFourth  Edition  of  Daniell's  Chancery  Practice,  and  incorporating  the  Forms 
in  Braithwaite's  Record  and  AVrit  Practice.  By  LEONARD  FIELD  and 
EDWARD  CLENNELL  DUNN,  Barristers-at-Law,  and  JOHN  BIDDLE,  of 
the  Master  of  the  Rolls'  Chambers.    In  8vo.    1868.    Price  32«.  cloth. 

Morgan's  Chancery  Acts. — The  Statutes,  General  Orders, 

and  Regulations  relating  to  the  Practice,  Pleading,  and  Jurisdiction  of  the  C«.urt 
of  Chancery;  with  copious  Notes.  Fourth  Edition,  carefully  revised  and  con- 
siderably enhtfged.  By  GEORGE  OSBORNE  MORGAN,  M.  A.,  of  Linoohi's  Inn. 
Barrister-at-Law,  late  Stowell  Fellow  of  University  College,  and  Eldon  Law 
Sohohfcr  in  the  University  of  Oxford,  and  CHALONER  W.  CHUTE,  M.A.,  of  the 
Middle  Temple,  Barrister- at-Law,  Fellow  of  Magdalen  College,  Oxford.  8vo.  1868, 
Price  1?.  10».  doth. 

Chitty's  Collection   of  Statutes — With  Notes  thereon. 

The  Third  Edition,  containing  all  the  Statutes  of  practical  utilityin  the  Civil  and 
Criminal  Administration  of  Justice,  to  the  present  time.  Bt  W.  N.  WELSBY 
and  EDWARD  BEAVAN,  Esqs.,  Barristers-at-Law.  In  4  vols,  royal  8vo.  1865. 
Price  12f.  12».  cloth.    (Cmtinv4fd  hy  A  nnual  Suppffmftit^f  to  tht  pi'esent  time.) 

Smith's  Compendium  of  the  Law  of  Real  and  Personal 

PROPERTY.— A  Compendium  of  the  Law  of  Real  and  Personal  Property, 
connected  with  Conveyancing;  designed  as  a  comprehensive  Second  Book  for 
Students,  and  as  a  Digest  of  the  most  useful  learning  for  Practitioners.  By 
JOSIAH  W.  SMITH,  B.C.  L.,  one  of  Her  Miyesty's  Counsel.  Third  Edition. 
In  1  thick  vol.  8vo.    1866.    Price  35#.,  cloth. 

. — With  Notes,  New  Rules, 

Interrozatnriert,  Attachment  of  Debts, 
3  WILL,  Esq.,  of  the  Middle  Temple, 
158,  cloth. 


LAW  BOOKS  PUBLISHED  BY  STEVENS  AND  SONS. 


^ 
•^ 


Tudor' 8  Mercantile  Cases. — A  Selection  of  Leading  Cases 

on  MercautUe  and  Maritime  Law.  With  Notes.  By  OWEN"  DAVIS  TUDOR, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8vo,  1868. 
Price  1^  189.  cloth. 

Brooke's  Treatise  on  the  Office  and  Practice  of  a  Notary. 

A  Treatise  on  the  Office  and  Practice  of  a  Notary  of  England.  With  a  ftUl  oolleo- 
tion  of  Precedenta.  Third  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A,,  of  Lincoln*B 
Inn,  Barrister-at-Law,  Professor  of  the  Principles  and  Practice  of  Commeroe  in 
King's  CoUege,  London,  &c.  &c.    In  8vo.    1867.    Price  2U.  cloth. 

"  The  new  edition  of  tliia  book  will  be  a  valuable  addition  to  the  library  of  every  commercial 
lawyer,  aud  will  be  an  indispeneable  vade  tecum  to  all  practising  notaries.  Mr.  Levi  bas  referred 
to  all  the  antborities  which  have  been  decided  since  the  previons  edition.  We  may  safely 
recommend  the  new  edition  of  Mr.  Brooke's  work."— iaw  Javrnal,  May  IT,  186T. 

Archbold's  Pleading  and  Evidence  in  Criminal  Cases. 

With  the  Statntes,  Precedents  of  Indictments,  &c.,  and  the  Evidence  necessary  to 
support  them.  By  JOHN  JERVIS,  Esq.  (hite  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas).  The  Sixteenth  Edition,  including  the  Practice  in  Criminal  Pro« 
ceediugs  by  Indictment.  By  WILLIAM  BRUCE,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    In  royal  12mo.    1867.    Price  1^  11«.  6d,  cloth. 

Woodf all's  Landlord  and  Tenant. — The  Law  of  Landlord 

and  Tenant,  with  a  Full  Collection  of  Pretedents  and  Forms  of  Procedure.  The 
Ninth  E<lition.  By  W.  R.  COLE,  Esq.,  of  the  Middle  Temple,  Barriste^at-Law. 
In  royal  8vo.    1867.    Price  11, 18*.,  cloth. 

Lowndes'  (Richard)  Admiralty  Law  of  Collisions  at  Sea. 

In  8vo.    1867.    Price  7«.  6d.  cloth. 

» 

Bussell  on  Crimes  and  Misdemeanors. — Intended  as  a 

Court  and  Circuit  Companion.  The  Fourth  Edition.  By  CHARLES  SPRENGEL 
GREAVES,  Esq.,  one  of  Her  Majesty's  Counsel,  and  a  Magistrate  for  the  Counties 
of  Stafford  and  Derby.    In  3  yery  thick  royal  8vo,  vols,    1865.    Price  6M 5*.  6c/. 

cloth. 

Tilsley's  Stamp  Acts. — A  Digest  of  the  Stamp  Acts,  and 

the  Judicial  Decitdous  on  the  Stamp  Laws,  not  contained  in  the  Author's  Treatise, 
including  the  Probate  Legacy,  and  Succession  Duties ;  with  Tables  of  all  the  Stamp 
Duties  to  1865  inclusive.  By  HUGH  TILSLEY,  Assistant  Solicitor  of  Inland 
Revenue.  Ninth  Edition,  revised  by  his  Son,  EDWARD  HUGH  TILSLEY,  of  the 
Inland  Revenue  Office.    In  8vo.    1865.    Price  12«.  6d,  cloth. 

Wharton's  Articled  Clerk's  Manual. — ^A   Manual    for 

Articled  Qerks.  By  J.  J.  S.  WHARTON,  M.A.,  Oxon,  Barrister-at-Law, 
Author  of  *'The  Law  Lexicon,"  &c.  Ninth  Edition,  greatly  enlarged,  and  with 
the  addition  of  Book-keeping,  by  Single  and  Double  Entry.  By  CHARLES 
HENRY  ANDERSON,  Editor  of  tlie  "Legal  Examiner,"  &c.  Contammg 
Courses  of  Study,  as  well  in  Common  Law,  Conveyancing,  Equity,  Bankruptcy, 
and  Criminal  Law,  as  in  Constitutional,  Roman,  Civil,  and  Ecclesiastical,  Colomal, 
and  International  Laws,  Medical  Jurisprudence,  and  Book-keeping ;  a  Digest  of  aU 
the  Examination  Questions,  with  the  New  Statutes,  General  Rules,  Forms  of  Articles 
of  Clerkship,  Notices,  Affidavits,  &c.,  and  a  List  of  the  jiroper  Stamps  and  Fees ; 
being  a  Comprehensive  Guide  to  their  successfiil  Exammation,  Admission,  and 
Practice  as  Attorneys  and  Solicitors  of  the  Superior  Courts.  1864.  Price  18».  cloth. 

Wharton's  Law  Lexicon. — A  Law  Lexicon,  or  Dictionary 

of  Jurisprudence,  explaining  all  the  Technical  Words  Mid  Phrases  employwl  in 
the  seventl  Departiments  of  English  Law  ;  mcludmg  also  the  vanoug  Legal  Terms 
used  in  Commercial  Transactions.  Together  with  an  Explanatory  as  well  as 
Literal  Transition  of  the  Latin  Maxims  contamed  in  the  Wntmgs  of  the  Ancient 

rirrter-at-L«w.  Fourth  Blition.    In  1  vol..  super  royal  8vo.   1867.    Pnce  21.  doth.    , 


rg 


Cw.U.K  5^ 

Z  530 


LAW  OF  CONTRACTS. 


JOHN   WILLIAM    SMITH,   ESQ., 

LAXB  OF  THK  INNBR  TEMPLE,  BABEIBTBR-AT-LAW, 
ADTUOB  or  "LKADIXO  OABia,"  "a  TBXATISI  OX  HERGSAKTILE  LAW," 


JOHN  GEORGE  MALCOLM,  ESQ., 

or  THX  ixukb  tuflx,  babjubikb-at-uw. 


LONDON: 

STEVENS  AND  SONS,  26,  BELL  YABD,  LINCOLN'S  INN ; 

H.  SWEET,  3,  CHANCEBY  LANE ; 

"W.  MAXWELL  AND  SON,  29,  FLEET  STBEET. 


LONDON: 

STEVENS  ANO  BICHABDBONi  PBINTEBfl^ 

5,  OBBAT  QUEEN  STBEET,  UNOOLN'S  INN  FIEIJ>S,  W.O. 


PREFACE. 


THIS  Fifth  Edition  of  Smith's  Lectures  on  the  Law 
of  Contracts  contaiDs  the  text  of  Mr.  Smith  as 
published  in  the  FiiBt  Edition,  with  such  alterations 
and  additions  as  the  changes  in  the  law  seemed  to  the 
Editor  to  require,  and  omitting  a  few  paragraphs  which 
were  congruous  only  to  oral  lectures.  Amongst  these 
are^  in  many  instances,  included  short  accounts  of  the 
cases  cited  by  Mr.  Smith — ^additions  which  seemed 
necessary,  in  order  to  supply  examples  of  the  rules 
enunciated,  and  in  order  to  make  the  Lectures  as 
printed  resemble  those  which  were  originally  delivered 
by  the  Author.  It  was  thought  desirable,  for  facility  of 
reading,  to  introduce  these  additions  into  the  textw 

Although  the  plan  of  this  book  renders  it  necessary 
to  exclude  from  the  text  aU  but  the  most  important 
and  suggestive  cases,  it  will  be  found  that  nearly  all 
the  cases  illustrating  the  leading  propositions  in  the 
work,  are  cited  in  the  notes.  A  frdl  Index  has  been 
added. 


/ufy,  1868. 
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LIW    OF    CONTRACTS. 


LECTURE  I. 

ON  THE  NATUBB  AND  CLAQSlFlCATtON  OF  CONTRACTS, 
AND  ON  CONTRACTS  BT  DEED. 

2]HE  whole  practice  of  our  English    Courts  of  Common  Uw 

Common  Law,  if  we  except  their  criminal  juris- 
diction and  their  administration  of  the  law  of  real 
property,  to  which  may  be  added  those  cases  which 
fall  within  the  fiscal  jurisdiction  of  the  Court  of 
Exchequer,  may  be  distributed  into  two  classes, 
ContrcLcts  and  Tarts.  Of  this  you  can  easily  satisfy 
yourselves  by  putting  to  your  own  minds  any  con- 
ceivable case  of  legal  inquiry.  If  it  do  not  involve 
a  question  of  criminal  law,  or  of  the  title  to  land,  or 
of  Exchequer  jurisdiction,  you  will  find  that  it  re- 
solves itself  into  a  contract  or  a  tart.  Thus,  suppose 
it  to  be  the  non-performance  of  a  covenant,  the  non- 
payment of  a  bond,  the  dishonour  of  a  bill  of 
exchange,  the  non-payment  of  rent^  the  default  of  a 
surety ,— these  are  all  subjects  of  inquiry  arising 


2  CLASSIFICATION  OF  CONTRACTS. 

from  contracts.  So,  again,  if  it  involve  an  assault 
on  the  person,  an  injury  to  the  reputation  by  libel 
or  slander,  a  nuisance  to  the  dwelling,  a  conversion 
ofproperty.-theseare  only  so  mmj  descriptions 
of  toria  And  as  the  subjects  of  legal  inquiry  di- 
vide themselves,  so  do  the  forms  in  wHch  the 
inquiry  is  carried  on  ;  for  all  ax^tions.  as  you  are 
aware,  are  of  tort  or  of  contract,  a  division  which, 
as  yoa  see,  is  rendered  necessary  by  the  very  nature 
of  things,  and  does  not  result  from  any  arbitrary 
principle  of  arrangement. 

Now,  therefore,  the  whole  subject-matter  of  the 
inquiries  about  which  our  Courts  of  Law  are  con- 
versant (excepting  the  cases  I  have  excepted)  being 
distributable  into  these  two  heads^  Contract  and 
Tort,  I  am  about  to  take  the  former  of  them,  that 
of  contra^ct,  and  to  state  those  principles  of  every 
day  recurrence  which  govern  the  law  of  England 
relative  to  contracts,  and  which  it  is  absolutely 
necessary  that  every  lawyer  should  bear  constantly 
in  mind,  and  have  (to  use  the  ordinary  expression) 
at  his  fingers'  ends,  if  he  will  avoid  falling  into 
egregious  mistakes  in  the  course  of  his  daily 
practice. 
Three  cUmm   *    All  Contracts  are  divided  by  the  Common  Law 

of  ooiitract4k  , 

of  England  into  three  classes : — 

1.  Contracts  by  matter  op  record. 

2.  Contracts  under  seal. 

3.  Contracts  not  under  seal,  or  simple  con- 

tracts. 
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With  regard  to  contracts  by  matter  of  record.  Contracts  of 
they  are  so  little  used  in  the  ordinary  affidrs  of 
private  individuala.  that  I  may  dismias  them  in  a 
very  few  words.  A  Becord  is  a  memorial  or 
remembrance  on  roUs  of  parchment  (a) ;  and  such 
memorial  is  not  a  record  until  enrolled  in  the 
proper  office  (6).  At  an  early  period  of  our  law, 
statutes  merchant  and  statutes  staple,  which  are 
both  contracts  of  record  for  the  payment  of  debts» 
were  commonly  in  use.  Subsequently,  recogni- 
zances in  the  nature  of  a  statute  staple  were 
established  (c).  These  contracts  are,  however,  now 
almost  unheard  o£  The  only  contract  of  record 
with  which  we  now  occasionally  meet  is  a  recogni- 
zance, and  that  oftener  in  matters  in  which  the 
Crown  is  concerned  than  between  subject  and 
subject.  Thus*  an  ordinary  mode  of  compelling  a 
witness  to  attend  and  prosecute  or  give  evidence  in 
a  criminal  case  is  by  recognizance,  in  which  he 
binds  himself  to  the  Queen  in  a  certain  sum  con- 
ditioned for  the  performance  of  the  duty  imposed 
on  him  ;  and  in  case  of  his  making  default^  that 
simi  accordingly  becomes  forfeited,  and  payable  to 
Her  Majesty.  The  commonest  case  of  a  recogni- 
zance between  subject  and  subject  was  that  of  bail ; 
which  has,  however,  become  much  less  frequent 

(a)  Co.  Litt  260  a.  (c)  13  Ed.  1,  stat.  3,  c.  1 ; 

(b)  a  V.  Hfighes  and  others,     27  Ed.  3,  c  9  ;  23  Hen,  8, 
36   L.  J.    Privy   Coun.   23  ;     c.  6  ;  8  Geo.  1,  c.  25. 

Com.  Dig.  Becoid. 
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eanoe  the  Act  restraining  the  right  to  axrest  on 
mesne  process  (d).  It  may  be  added  that  statutes 
and  recognizances  obtained  or  entered  into  in  the 
name  or  upon  accoimt  of  Her  Majesty,  do  not  affect 
lands  as  to  purchasers^  unless  registered  under  stat^ 
2  &3  Vict  a  11. 
incidenta  of  The  peculiar  incidents  of  contracts  of  record  are^ 
nw^.    ^      firsts  that  like  all  records,  they  prove  themselves ; 

that  is,  their  bare  production,  without  any  further 
proo^  is  sufficient  evidence  of  their  existence^  should 
it  be  controverted. 

Secondly,  that,  if  it  become  necessary  to  enforce 
them,  that  may  be  done,  if  it  be  thought  proper, 
by  writ  of  scire  &cias, — a  writ  which  lies  on  a 
record  only,  and  cannot  be  made  use  of  for  the 
purpose  of  enforcing  any  other  description  of  con- 
tract (e). 

Thirdly,  an  obligation  by  record  may  be  disr 
changed  ^  a  r^^  irj^  whio/i.  d™^ 
under  seal  (/). 

However,  as  I  said,  the  other  two  classes  of 
contracts  are  those  which  are  of  most  practical 
importance,  and  to  them,  therefore,  my  observations 
will  be  addressed.     These,  as  I  have  said,  are — 

1.  Contracts  by  deed. 

2,  Contracts  without  deed,  or  simple  con- 
tracts. 

(d)  1  &  2  Vict.  c.  110.  (/)  Barker  v.  St  Quintm, 

[e)  Now  regulated  by  16  &  12  M.  &  W.  441 ;  Shepp. 
16  Vict.  c.  76,  8.  32.  Touch.  322. 


ON   OONTBACra  BT  DWBS). 

1.  With  regaxd  to  contracts  by  deed :  ContMota  by 

A  Deed  is  a  written  instruTnent,  sealed  and  deli* 
vered  (g). 

Let  us  pause  for  a  few  moments  to  consider  the 
parts  of  this  definition. 

In  the  first  place,  it  is  a  written  instrument^  and  Mu»t  be 
this  writing,  the  old  books  say,  must  be  on  paper 
or  parchment ;  for  if  it  were  written  on  linen,  wood, 
or  other  substance,  it  would  not  be  a  deed  (h).  But, 
though  every  deed  must  be  written  (t),  it  is  not 
necessary  that  every  such  instrument  should  be 
signed,  for,  at  Common  Law,  signature  was  not 
essential  (k)  ;  and,  although  by  several  statutes, 
particularly  the  Statute  of  Frauds  (2),  signature  has 
been  rendered  essential  to  the  validity  of  certain 
specified  contracts,  yet  there  are  many  contracts 
which  are  not  affected  by  any  statute  ;  and  to  these 
last-mentioned  contracts,  and  also, to  those  which 
are  the  subject  of  several  sections  of  the  Statute  of 
Frauds  (m),  if  entered  into  by  deed^  signature  is  not 
necessary  (n). 

Secondly,  it  must  be  seeded  and  delivered.    This  ?2i^!l!dL** 
is  the  main  distinction  between  a  deed  and  any 

ig)  Co.  litt.  171  b.;  Shepp.  Preston,  56  ;  Cooch  v.  Chod- 

Touch.  60.     See  Hihhlewhite  man,  2  Q-  ^-  ^^0 ;  Aveline  v. 

T.  APMorine,  6  M.  &  W.  200.  Whieaan,  4  M.   &  Gr.  801 ; 

(A)  Co.  litt.  35  b.  Cherry   v.  Heming,  4  £xch« 

(i)  Sbep.  Touch.  54.  631.    See  2  Blackst  ComnL 

(k)  Id.  66.  305. 

(Q  29  Car.  2,  c  3.  (n)  Bac.  Ahr.  Obligation,  C. 

(w)  See  Shepp.  Touch,  by 


6  OK  CX>NTRACIB  BY  DEED«' 

other  oontiact  The  seal  is  an  indiflpenaable  part 
of  every  deed,  and  so,  except  in  .case  of  the  deed  of 
a  corporation  (o\  is  the  delivery  (p).  From  this 
delivery  it  is  a  perfect  deed,  taking  its  effect  from 
this  essential  part  of  its  completion  (q).  It  obvioosly 
follows  immediately  from  this  proposition  that  after 
delivery  it  cannot  be  altered — ^not  even  by  filling  up 
a  blank  (r).  With  ri^ard  to  delivery,  however,  you 
must  observe,  that  it  is  not  absolutely  necessary 
that  the  party  executing  should  take  the  instru- 
ment into  his  hand  and  give  it  to  the  person  for 
whose  benefit  it  is  intended  (s) ;  but  as  it  is  said  by 
Lord  Coke  (t) :  "  a  deed  may  be  delivered  by  words 
without  actucd  touchy  or  by  touch  without  words!* 
**Tlie  delivery,"  his  Lordship  says,  "is  suflScient 
without  any  words ;  for,  otherwise,  a  man  who  is 

mute  could  not  deliver  a  deed And,  as 

a  dood  may  be  delivered  to  the  party  without  words, 
so  may  a  deed  be  delivered  by  words  without  any 
act  of  delivery ;  as,  if  the  writing  sealed  lieth  on 
the  table,  and  the  feoffor  or  obligor  saith  to  the 
feoffee  or  obhgee,  *  Go  and  take  up  the  writing,  it 
is  suflScient  for  you,  or  it  will  serve  the  turn,  or 
take  it  as  my  deed,'  or  the  like  words,  it  is  a  sufli- 

(())  Coso  of  Dean  and  Chap.  (r)  Wtelcs  v.  Maillardet,  14 

of  Fornofli,    l)av.    Rop.    116;  East,    508;    Hibhlewhite    v. 

Di>rhij  Camil  Co.  v.  Wilmot,  M'Morine,  6  M.  &  W.  200. 

9  I'jwt,  360.  (*)  See  Goodright  v.  Strap- 

(p)  Shopp.  Tovick  57.  han,  Cowp.  204,  and  Bac  Abr. 

(v)  GiKhhirtVa  «nw,  2  Rep.  Obligation^  C. 

4  b.  (0  Co.  litt  36  a. 
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cient  delivery "  (t*).  However,  ii^  .practice,  it  is 
always  safest  and  most  advisable  to  follow  the 
ordinary  and  regular  course,  which  is,  to  cause  the 
person  who  is  to  deliver  the  deed  to  place  his  finger 
on  the  seal,  thereby  acknowledging  the  seal  to  be 
his  seal,  and  state  that  he  delivers  the  instrument 
as  his  act  and  deed. 

It  is  not  necessary  that  the  delivery  should  be  to  To  whom 
the  person  who  is  to  take  the  benefit  of  the  deed 
The  judgment  in  the  case  of  Doe  d.  Oamons  v. 
Knight  {x\  which  was  delivered  by  Sir  John  Bayley 
after  a  curia  advisari  vuU,  is  worthy  of  a  most 
careful  perusal ;  the  learning  relating  to  this  subject 
will  be  found  there  clearly  collected  and  discussed. 
The  inference  which  the  Court,  of  which  his 
Lordship  was  the  organ,  there  drew  firom  all  the 
authorities  on  the  subject  was : — 

1st.  ''That,  where  an  instrument  is  formally 
sealed  and  delivered,  and  there  is  nothing  to 
qualify  the  delivery  but  the  keeping  the  deed  in 
the  hands  of  the  executing  party,  nothing  to  show 
that  he  did  not  intend  it  to  operate  immediatelyt 
l^t  is  a  valid  and  effectual  deed ;  and  that  deliveiy 
to  the  party  who  is  to  take  by  it^  or  any  other 
person  for  his  use,  is  not  essential'* 

2nd.  ''That  delivery  to  a  third  person  for  the  use 

(u)  See  fnTiher,  Doe  d.  Lloyd         {x)  5  B.   &  C.   671.     See 

V.  Bemvett,  8  Car.  &  P.  124 ;  Botcherby  v.  Lancaster,  1  A. 

Tujfper  V.  Foidkea,  30  L.  J.  &  E.  77  ;  Doe  d.  Richards  v. 

(C.  P.)  214.  Utcisy  20  L.  J.  (C.  P.)  177. 
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of  the  party  in  whose  &vour  a  deed  is  made,  where 
the  grantor  parts  with  all  oontrol  over  the  deed, 
makes  the  deed  effectual  from  the  instant  of  such 
delivery/' 
Ewrow.  Before  quitting  the  subject  of  delivery,  it  is  right 

to  explain  the  distinction  between  a  deed,  ordi* 
narily  so  termed,  and  an  escrow  {y).  An  escrow  is 
a  deed  deUvered  conditionally  to  a  third  person,  to 
be  delivered  to  the  person  for  whose  benefit  it  pur- 
ports to  be,  on  some  condition  or  other.  If  that 
condition  be  performed,  it  becomes  an  absolute 
deed  ;  till  then  it  continues  an  escrow,  and,  if  the 
condition  never  be  performed,  it  never  becomes  a 
deed  at  all  (?).  Thus,  where  at  a  meeting  for 
executing  a  composition  deed,  for  performance  of 
which  the  defendant  was  to  be  surety,  it  was  signed 
and  sealed  by  him;  but  it  had  been  previously 
agreed  that  the  deed  should  not  be  operative  unless 
all  the  creditors  settled  it^  and  it  was  then  delivered 
to  one  of  the  creditor,  in  order  that  he  might  get 
it  executed  by  the  othera  This  he  failed  to  effect^ 
and  in  an  action  against  the  defendant  the  deed 
was  held  to  be  a  mere  escrow.  And  even  where  a 
subscribing  witness  to  a  bond  stated  that  it  was 
attested,  sealed,  and  delivered  in  the  usual  way,  no 
other  words  than  those  which  are  usual  on  the 
execution  of  a  bond  being  used  by  the  defendant 
when  he  executed  the  instrument,  but  that  before 

(y)  Shepp.  ToucL  58.  (r)  Johnson  v.  Baker^  4  B. 

&  Aid.  440. 
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and  at  the  time  of  the  execution'it  was  agreed  that 
it  should  remain  iu  his  (the  suhacribing  witness's) 
hands,  until  the  death  of  Lord  Stair,  and  until  oer- 
tain  securities  were  given  up,  and  that  the  bond 
was  given  up  to  him  upon  that  condition,  the  Court 
held  that  it  was  a  question  of  fiw3t  upon  the  whole 
evidence  whether  the  bond  was  delivered  as  a  deed 
to  take  effect  from  the  moment  of  delivery,  or 
whether  it  was  delivered  upon  condition  tliat  it 
waa  not  to  operate  as  a  deed  until  the  death  of 
Lord  Stair,  and  until  the  notes  were  delivered 
up  (a).  The  Lord  Chief  Justice  Lord  Tenterden, 
laid  down  that  if  the  instrument  was  delivered  as 
the  deed  of  the  defendant  binding  on  him  cU  the 
time,  although  it  was  delivered  on  the  &ith  and 
confidenoe  which  he  reposed  in  the  attesting  witness 
(who  waa  hia  attorney),  tixat  he  would  not  part 
with  it  until  the  death  of  Lord  Stair,  and  until 
the  notes  were  delivered  up,  it  immediately  became 
the  defendant's  deed.  And  although  the  witness  in 
fact  parted  with  it  before  Lord  Stair's  death,  and 
before  the  delivery  up  of  the  notes,  in  violation  of 
the  trust  reposed  in  him,  it  waa  still  the  defendant's 
deed.  But  if  the  delivery  itself  at  the  time  was 
conditional,  no  as  not  to  constitute  any  present 
obligation,  it  waa  an  escrow  or  writing  merely,  and 
not  a  deed,  and  the  condition  of  the  delivery  having 
been  broken  it  had  never  become  the  deed  of  the 

(a)  Murray  v.  E.  of  Stair,     bam,  33  L  J.  (C.  P.)  18,  in 
2  B.  &  C.  82 ;  Xenot  v.  Wick-     Ex.  Ch. 
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defendant.  But  in  order  to  make  the  delivery 
conditional,  it  was  not  necessary  that  any  express 
words  should  be  used  at  the  time ;  the  conclusion 
was  to  be  drawn  from  aU  the  circumstances.  It 
obviated  all  question  as  to  the  intention  of  the 
party,  if  at  the  time  of  delivery  he  expressly 
declared  that  he  delivered  it  as  an  escrow ;  but 
that  ivas  not  essential  to  make  it  an  escrow.  And 
therefore,  where  a  deed  executed  by  one  party  is 
sent  to  the  agent  of  the  other  in  a  letter  explaining 
that  it  is  executed  only  on  condition  of  a  counter- 
part being  executed  by  the  latter,  such  evidence 
has  been  considered  sufficient  to  show  that  it  was 
sent  only  as  an  escrow  to  take  effect  after  execution 
of  the  counterpart  (6). 

This  conditional  delivery  must  be  to  some  third 
person  ;  for,  if  it  were  to  the  party  himself  who  is 
to  be  benefitted  the  deed  would  become  absolute, 
though  the  party  delivering  were  to  say  in  express 
terms  that  he  intended  it  to  be  conditional  only ; 
for  it  is  impossible  by  words  to  get  rid  of  the  legal 
operation  of  the  delivery  (c) ;  and,  therefore,  where 
the  defendant  in  debt  on  bond  endeavoured  to  set 
up  a  delivery. as  an  escrow  to  the  obligee  himself 
the  Court  thought  that  the  plea  was  so  clearly  bad, 
that  they  would  not  hear  any  argument  upon  the 
subject      Where,  however,  the  deed  is  delivered 

(h)  Furness  v.  Meek,  27  L.  J.  (c)  Holford  v.  Parker,  Hob. 

(Ex.)  34.     See   Uillership  v.      246  ;  and  Co.  Litt.  36  a. 
liriK^kes,  29  L.  J.  (Ex.)  369. 
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to  a  third  person  as  an  escrow,  the  delivery  is,  as  I 
said,  conditioxLal ;  and  when  the  condition  has  been 
performed,  it  becomes  absolute  and  takes  effect^  not 
from  the  date  of  performing  the  condition,  but 
from  the  date  of  the  original  delivery ;  so  much  so, 
that  it  has  been  held,  that  where  a  bond  was 
deUvei^  upon  condition,  and  the  obUgor  and 
obligee  were  both  dead  before  the  condition  was 
performed,  yet^  on  that  event  happening,  it  became 
the  deed  of  the  deceased  obligor,  so  as  to  create  a 
charge  upon  his  aasets  as  against  his  representa- 
tives  {d). 

It  is  therefore  clear  that  in  order  to  make  a 
writing  sealed  and  delivered  an  escrow  merely,  it  is 
not  necessary  that  express  words  should  be  used.  Tou 
are  to  look  at  all  the  facts  attending  the  execution, 
and  to  all  that  took  place  at  the  time,  and  therefor^ 
although  it  be  in  form  an  absolute  delivery,  if 
it  can  reasonably  be  inferred  that  the  writing  was 
not  to  take  effect  as  a  deed  till  a  certain  condition 
should  be  performed,  it  will  operate  as  an  escrow  (e). 

Such,  then,  being  the  essentials  of  a  deed —  Deeds  poll  and 
writing  on  paper  or  parchment,  sealing,  and  delivery, 
— ^it  is  right  to  add,  that,  for  the  sake  of  con- 
venience, deeds  are  divided  into  two  classes,  Deeds 


(d)  See  Graham  v.  Grdhum,  Besset,  26  L.  J.  (Q.  B.)  36  ;  6 
1  Ves.  jun.  272;  Froset  v.  E.  &  B.  986.  See  Fym  v. 
Walsh,  Bridg.  51.  Cavipbell,   25   L.   J.    (Q.   B.) 

(e)  Bowker  v.  Burdelcin,  11  277  ;  6  E.  &  R  370. 
M.   &  W.   128;    Gudgen  v. 


indenturetw 
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PcU  and  Indentures  (/)•     The  names  indeed  of 
Deed  Poll  and  Indenture  were,  as  you  probably  all 
know,  derived   from  the  dicumstance  that    the 
former  was  shaved  or  polled^  as  the  old  expression 
waa^  smooth  at  the  edges^  whereas  the  latter  ^was 
cut  or  indented  with  teeth  like  a  saw ;  for,  in  the 
very  old  times^  when  deeds  were  short,  it  was  the 
custom  to  write  both  parts  on  the  same  skin  of 
parchment,  and  to  write  a  word  in  large  letters 
between  the  parts ;  and  then,  this  word  being  cut 
tlirough  saw  fashion,  each  party  took  away  half  of 
it ;   and  if  it  became  necessary  to  establish  the 
identity  of  the  instrument  at  a  fixture  time,  they 
could  do  so  by  fitting  them  together,  whereupon 
the  word  became  legible  (g).   However,  this,  though 
the  origin  of  the  word  indenture,  has  become  a 
mere  form  ;  and  though,  as  you  are  all  aware,  such 
instruments  are  still  indented  by  nicking  the  edge 
of  the  parchment,  not  teethwise,  but  in  an  undu- 
lating line,  that  is  a  mere  form,  and  might  (as  it 
was  said)  (h)  be  done  in  Court  during  the  progress 
of  a  trial  if  it  had  been  forgotten  till  then.     Now, 
however,  it  is  expressly  enacted  (i),  **  that  a  deed 
executed  after  the  1st  day  of  October,  1845,  pur- 
porting to  be  an  indenture,  shall  have  the  effect  of 
an  indenture  although  not  actually  indented^ 

(/)  Co.  litt,  36  b. ;  Shepp.  (h)  Bac  Abr.  Leases,  K  2, 

Toucb.  50.  note.      But  see    54   Geo.   3, 

(g)  Co.  litt  229  a. ;  2  Bl.  c  96. 

Comm.  295,  (t)  8  &  9  Vict.  c.  106,  s.  5. 
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There  are  one  or  two  peculiarities  of  contracts 
made  by  deed,  which,  aa  they  apply  to  all  contracts 
80  made,  this  is  the  proper  place  to  notice. 

In  the  first  place,  a  contract  by  deed  requires  no  No  conaiden- 
consideration  to  support  it  (k)  ;  or  perhaps  it  might  ^^  »«««"»o^- 
be  more  correct  to  say,  as  a  general  proposition, 
that  the  law  condosively  presumes  that  it  is  made 
upon  a  good  and  sufficient  consideration  (I).  The 
importance  of  this  arises  from  the  strong  line  of 
distinction  it  creates  between  Contracts  by  Deed 
and  Simple  Contracts.  For  a  simple  contract^ 
that  is,  a  contract  by  words  or  by  writing  not 
imder  seal,  requires,  as  I  shall  hereafter  have  occa* 
sion  to  explain  more  at  length  (m),  a  consideration 
to  support  it  and  give  it  validity.  For  instance, 
suppose  a  written  promise  in  these  words; — "I, 
A.  R,  promise  C.  D.  that  I  will  pay  the  debt  he  owes 
to  R  F."  This  promise  would  be  absolutely  void 
unless  it  could  be  shown  to  have  been  made  in 
consideration  of  something  given  or  granted  to 
A-  B.  for  making  it ;  for  it  would  be  a  promise  by 
him  to  luidertake  a  liability  without  any  considera* 
lion  or  recompense  whatever  ;  and,  if  he  neglected 
to  perform  it,  no  action  would  lie  against  him,  for 
the  maxim,  ex  nudo  pacto  non  oritur  actio,  would 
intervene  for  his  protection.  But,  if  to  that  very 
instrument,  conceived  in  those  very  words,  the 

(A;)  Skubriek  v.  Salmond,  3     Q.  B.  590, 
Burr.  1639.  (m)  Lectures  4  &  5. 

(t)    CoocJi   V.    Goodman,   2 
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additional  solemnity  of  sealing  and  delivery  were 
added,  so  as  to  make  it  a  deed,  it  would  become  s^ 
good  and  binding  covencuit  on  which  an  action, 
might  be  supported  (n)  ;  and  this  is  on  account  o£ 
the  greater  formality  and  solemnity  of  such  au 
instrument  (o).     The  reason  of  these  different. rules 
cannot  be  better  expressed  than  in  the  words  of 
Plowden:  "There  are  two  ways  of  making  con- 
tracts or  agreements  for  lands  and  chattels.     The 
one  is  by  words,  which  is  the  inferior  method,  the 
other  is  by  writing  (i.  e.,  by  Deed),  which  is  the 
superior,  and  because  words  are  oftentimes  spoken 
by  men  unadvisedly  and  without  deliberation,  the 
law  has  provided  that  a  contract  by  words  shaU  not 
bind  without  consideration^      As  if  I  promise  to 
give  £20  to  make  your  sale  de  novo^  here  you  shall 
not  have  an  action  against  me  for  the  £20,  as  it  is 
aflfcned  in  17  Edward  IV.,  for  it  is  a  nude  pact,  e( 
ex  nudo  pacta  nan  oritur  actio.     And  the  reason  is, 
because  it  is  by  words  which  pass  from  men  lightly 
and  inconsiderately;   but  where  the  agreement  is 
by  deed,  there  is  more  time  for  deliberation.     For 
when  a  man  passes  a  thing  by  deed,  first  there  is 
the  determination  of  the  mind  to  do  it^  and  upon 
that  he  causes  it  to  be  written,  which  is  one  part  of 
deliberation,  and  afterwards  he  puts  his  seal  to  it^ 
which  is  another  part  of  deliberation,  and,  lastly, 

(n)  See  Fallowes  v.  Taylor,     ton,  Plowd.  308  a. ;    Cruise, 
7  T.  R  477.  Dig.    tit.  xxxii.  c.  11,  ss.  64 

(o)  See  Sharington  v.  Strot-     and  55. 
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he  delivers  the  writing  as  his  deed,  which  is  the 
oonsummation  of  his  resolution ;  and  by  the  delivery 
of  the  deed  from  him  that  makes  it  to  him  to  whom 
it  is  made,  he  gives  his  assent  to  part  with  the  thing 
contained  in  the  deed  to  him  to  whom  he  deHvers 
the  deed,  and  this  delivery  is  as  a  ceremony  in  law 
signifying  fully  his  good  wiU  that  the  thing  in 
the  deed  should  pass  from  him  to  the  other.  So 
that  there  is  great  deliberation  used  in  the  making 
of  deeds,  for  which  reason  they  are  received  as  a 
lien  final  to  the  party,  and  are  adjudged  to  bind  the 
party  without  examining  upon  what  cause  or  con- 
sideration they  were  mada  And,  therefore,  in  the 
case  put  in  17  Edward  IV.,  put  it  thus^  that  I  by 
deed  promise  to  give  you  £20  to  make  your  sale  de 
novo  ;  here  you  shall  have  an  action  of  debt  upon 
this  deed,  and  the  consideration  is  not  examinable, 
for  in  the  deed  there  is  a  sufficient  consideration, 
viz.,  the  will  of  the  party  that  made  the  deed. 
And  so  where  a  carpenter,  by  parol  without  writing 
undertook  to  build  a  new  house,  and  for  not  doing 
it  the  party  in  11  H.  IV.  brought  an  action  of 
covenant  against  the  carpenter.  There  it  does  not 
appear  that  he  should  have  anything  for  building 
the  house,  and  it  was  adjudged  the  plaintiff  should 
take  nothing  by  the  writ.  But  if  it  had  been  by 
spedaUty  it  would  have  been  otherwisa  So  that 
^T^U^is  by  deed,  the  cause  or  consideration  is 
not  inquirable,  nor  is  it  to  be  weighed,  but  the 
party  ought  only  to  answer  to  the  deed,  and  if  he 
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confesses  it  to  be  his  deed  be  sballbe  bound,  for 
every  deed  imports  in  itself  a  consideration,  viz:, 
the  will  of  him  f  hat  made  it,  and,  therefore,  where 
the  agreement  is  by  deed,  it  shall  never  be  called  a 
nudum  pactum.  And  in  an  action  of  debt  upon 
an  obligation,  the  consideration  upon  which  the 
party  made  the  deed  is  not  to  be  inquired,  for  it  is 
sufficient  to  say  that  it  was  his  will  to  make  the 
deed"  (p).  Thus,  although  a  promise  to  make  a 
woman  an  allowance  for  her  maintenance  in  con- 
sideration of  past  seduction  is  invalid,  jpo^^  seduction 
being,  for  reasons  given  in  another  place  (^),  no 
consideration  in  law ;  yet,  inasmuch  as  an  instru* 
nient  under  seal  is  good  without  any  consideration, 
a  bond  for  maintenance  founded  on  previous  seduc- 
tion is  good  (r). 

There  are^  however,  some  deeds  deriving  their 
effect  from  the  Statute  of  Uses  {s)j  that  is^  a  bargain 
and  sale,  and  a  covenant  to  stand  seised  to  uses, 
both  of  which  are  void  without  a  consideration ; 
the  first  requiring  a  pecuniary  one,  and  the  latter 
a  consideration  of  blood  or  marriage  (t).  Contracts 
in  restraint  of  trade  also  are  void,  if  made  without 
consideration,  although  under  seal  (u). 

Q?)  Plowd.  308  a.,  supra.  (Q  Shepp.   Touch.   610;   2 

(g)  Beaumont  v.  Eeeve^  8  Bl.  Comxn.  338. 

Q,  B.  483.  (u)  Mitchell  v.  Eeynolds,  1 

(r)  Turner  v.   VaugJian,   1  P.  Wms.  181.     See  WaUia  v. 

Wills.  339  b.,  2n<i  part ;  Nye  Day,  2  M.  &  W.  277;  H(ym&r 

v.  Mosdy,  6  B.  A  0.  133.  v.  Graves,  7  Bing.  744  ;  Hut- 

(«)  27  Hen,  VIIL  c.  10.  ton  v.  Parker,  7  DowL  739  j 
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But  here,  agam,  you  must  observe  another  well-  lUegdity  of 
known  and  important  distinction,  namely,  that 
though  it  is  not  necessary  to  show  on  what  con- 
sideration  a  deed  is  founded,  a  party  sued  on  it  is 
always,  on  his  part^  allowed  to  show  that  it  was 
founded  on  an  illegal  or  immoral  consideration,  or 
that  it  was  obtained  by  duress  or  by  fraud ;  for, 
were  the  law  otherwise,  deeds  would,  to  use  the 
expression  of  Lord  EUenhorough  {x\  be  made  use  of 
as  covers  for  every  species  of  wickedness  and  ille- 
gality. It  is  therefore  a  weU-estabUshed  proposition, 
that  a  deed  may  be  invalidated  by  showing  that 
it  is  tainted  by  such  circumstances  (y).  And  it 
signifies  not  whether  the  illegality  objected  to  it  be 
a  breach  of  the  rules  of  common  law,  or  consist  in 
the  contravention  of  the  provisions  of  some  statute, 
or  whether  the  prohibition  of  the  statute  be  ex- 
pressed in  direct  terms,  or  be  left  to  be  collected 
fiom  a  penalty  bemg  inflicted  on  the  offender  (z). 
Thus,  in  CoUins  v.  Blantem^  the  consideration  was 
the  compromise  of  an  indictment  for  perjury ;  in 
Coppock  V.  Bower  (a),  the  compromise  of  an  election 
petition ;  in  Bindley  v.  M.  of  Westmeath  (&),  a 

MaUati  V.  May,  11  M.  &  W.  (z)  Bartlett  v.  Vinar,  Cartk 

665.     See  TaUis  v.  Tallis,  22  251 ;   CundeU  y.   Dawaatv,  4 

L,  F.  (Q.  B.)  185 ;  1 E.  &  B.  39.  €.  B.  376 ;  Ritchie  v.  Smith, 

(x)  Paxton  V.   Popham,   9  6C.B.  462;  Cope  y.  Rowlands, 

Eak,  421.  2  M.  &  W.  149  ;  M'KinnM  y. 

{^)  Sed  CoUifiB  v.  BlanUrm,  Robinson,  3  M.  &  W.  434. 

2  Wila  S41 ;   1  Smith  L.  C.  (a)  4  M.  &  W.  361. 

310,  5th  ed.  (6)  6  B.  4^  C.  200. 
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future  separation  between  husband  and  wife  (c). 
In  these  cases  the  illegality  consisted  in  the 
infringement  of  the  rule  of  the  common  law,  which 
looks  upon  such  contracts  as  improper.  In  other 
cases^  as  I  said,  the  contravention  of  a  statute  has 
been  held  equally  fatal :  as,  of  the  statutes  against 
gaming  (d) ;  of  the  Acts  for  licensing  playhouses  (e) : 
of  the  stat  9  Ann^  c.  16,  for  requiring  brokers 
acting  within  the  dty  and  liberties  of  London  to 
procure  themselves  to  be  admitted  by  the  Lord 
Mayor  and  Aldermen  (/).  And  a  great  variety  of 
examples  might  be  given,  but  these  are  sufficient 
to  establish  the  principle,  that^  though  a  man 
cannot  defend  himself  from  liability  upon  his  con- 
tract made  by  deed,  by  saying  that  there  was  no 
consideration  for  it^  he  may  by  saying  that  there 
was  an  illegal  one.  And  it  must  be  observed,  that 
a  contract,  although  not  expressly  prohibited  by  a 
statute,  may  be  illegal,  if  opposed  to  the  general 
policy  and  intent  thereof,  as  if  made  to  insure  to 
one  creditor  of  a  bankrupt  a  greater  share  of  his 
debt  than  the  others  can  have  (g) ;  or  a  contract 


(c)  See  Jones  v.  Waite,  5 
Bing.  N.  C.  341,  4  M.  &  Gr. 
1104,  in  Dom.  Proc  ;  Wilson 
V.  Wilson,  23  L.  J.  (Ch.)  697. 

(d)  Colhome  y.  8toekddle, 
Sti.  493;  Mazzingki  y.  Ste- 
pkenson,  1  Camp.  291.  See 
M'KinneU  y.  Bobinson,  3  M.  & 
W.  434,  which,  howeyer,  waa 


a  simple  tontiact 

(e)  Levt/  y.  Yates,  8  A.  &  K 
129.  See  De  Begnis  y.  Afmi- 
stead,  10  Bing.  110,  per  Tin- 
dal,  G.  J. 

(/)  Cope  y.  Rowlands,  % 
M.  &  W.  149. 

{g)  Staines  y.  Wainewright, 
6  Bing.  N.  G.  174.    See  Ex 
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made  in  order  to  enable  another  to  infringe  that 
policy  and  intent  (h),  as  if  money  be  lent  in 
order  to  enable  the  borrower  to  pay  or  compound 
differences  on  illegal  stock-jobbing  transactions^ 
although  the  lender  was  no  party  to  them.  These 
contracts  are  invalid,  and  cannot  be  sued  upon> 
although  under  seal  Even  if  there  were  several 
considerations^  and  any  one  of  them  was  illegal, 
it  avoids  the  whole  instrument ;  for  it  is  impossible 
to  say  how  much  or  how  little  weight  the  illegal 
portion  may  have  had  in  inducing  the  execution 
of  the  entire  contract  (t).  Thus,  the  plaintiffK  who 
were  proprietors  of  a  newspaper,  having  at  the 
defendant's  request  published  in  it  a  libel,  and  one 
Charmers  having  sued  them  upon  it^  the  defendant, 
in  consideration  that  they  would  defend  the  action, 
undertook  to  mdemnify  them  from  all  damages  and 
costs  to  which  they  might  be  liable  on  account  of 
having  published  the  libel  and  of  defending  the 
action  ;  but  it  was  decided,  that,  as  the  part  of  the 
condderation  of  this  indemnity,  consisting  of  the 
publication  of  the  libel,  was  illegal,  the  whole 
contract  was  tainted  with  this  illegality,  and  no 
action  upon  the  indemnity  could  be  supported  {h). 

parte   Oliver^  Be  Hodgson,  4  (»')  Watte  v.  Jonea^  1  Bing. 

De  G.  &  S.  354.  N^.  C.  662,  per  Tindal,  C.  J. ; 

(k)  M^KinneU  y.  Robinson,  Shackell    v.  Rosier,  2    Bing. 

3  M.  &  W.  434 ;  Cannon  v.  13".  C.  634  ;  Howden  v.  Haigh^ 

BHce,  3  B.  &  Aid.  179 ;  De  11  A.  &  E.  1033. 

Begnis  r.  Jrmistead,  10  Bing.  (k)  Shackell  v.  Rosier,   2 

110.  Bing.  N.  C.  634. 

o2 
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Legiland 
illegal  ooTO- 
nantB. 


KftioppeL 


Though  it  is  just  the  reverae  where  the  oonsiderar 
tion  is  good,  and  there  are  several  covenants,  some 
legal,  some  illegal:  for  then  the  illegal  promises 
alone  will  be  void,  and  the  legal  valid  (Q.  As 
when,  upon  a  dissolution  of  partnership,  one  partner 
purchased  the  other's  moiety,  and  the  latter  cove- 
nanted  not  to  cany  on  a  similax  trade  witMu  the 
cities  of  London  and  Westminster,  or  within  600 
miles  thereof  the  Exchequer  Chamber  held  that 
the  covenant  was  void  as  to  the  600  miles,  as 
an  imreasonable  restraint  of  trade  ;  but  good  as  to 
the  cities  of  London  and  Westminster  (m). 

The  next  quality  of  a  contract  by  deed  is  its 
operation  by  way  of  estoppel;  the  meaning  of 
which  is,  that  the  person  executing  it  is  not  per- 
mitted to  contravene  or  disprove  what  he  has  there 
asserted,  though  he  may  do  so  where  the  assertion 
is  in  a  contract  not  under  seal  A  good  example 
of  this  is  the  case  of  a  receipt.  A  creditor  who 
has  given  a  receipt  not  under  seal  is  nevertheless 
permitted  to  prove  that  he  has  not  received  the 
money  (n)  ;  but  it  is  otherwise  if  the  receipt  be  by 
deed,  for  then  the  law  admits  no  evidence  to  the 
contrary  (o).     Such  is  the  nature  of  what  we  call 


(0  Ga8kellv.King,UEBist, 
J66;  How  Y.Synge,l6EBtai,4:iO. 

(w)  Price  v.  Oreen,  16  M.  & 
W.  346  ;  NichdU  v.  Strettan, 
10  Q.  B.  346. 

(n)  Oravee  v.  Key,  3  B.  & 
A<L313;  8trattonr.BaetaU,2 


T.  £.  366;  Farrer  y.  HtUchitu 
eon,  9  A.  &  £  641 ;  Boteee  y. 
Foster,  27  L.  J.  (Ex.)  262  ;  2 
H.  &  N,  779. 

(o)  See  the  judgment  of  the 
Court  in  Fiteh  y.  Sutton,  5 
East,  230. 
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an  estoppel  created  by  deed  (p)y  the  principle  of 
which  is  explained  by  Taunton^  J.,  in  Bownum  y« 
Taylor  {q)  :  *^  The  principle  is,  that,  where  a  man 
has  entered  into  a  solemn  engagement  by  and 
under  his  hand  and  seal  as  to  certain  facts,  he  shall 
not  be  permitted  to  deny  any  matter  he  has  so 
asserted  ;"  and  therefore,  for  example,  if  a  distinct 
statement  of  a  particular  fact  is  made  in  the  recital 
of  a  bond  or  other  instrument  under  seal,  and  a 
contract  is  made  with  reference  to  that  recital,  it  is 
unquestionably  true,  that^  as  between  the  parties 
to  that  instrument^  and  in  an  action  upon  it^  it  is 
not  competent  for  the  party  bound  to  deny  the 
recital  (r).  But  an  allegation  must»  in  wder  to 
operate  as  an  esloppd,  be  dear,  distinct^  and 
definite  (f).  As  where  A.  having  an  equitable 
estate  in  fee  in  certain  lands,  mortgaged  them  to 
B.,  reciting  in  the  instrument  of  mortgage  that  he 
was  legally  or  equitably  entitled  to  them.  He 
afterwards  obtained  the  legal  estate,  and  conveyed 
the  latter  to  C.  The  Court  of  King^s  Bench  held 
that^  there  being  in  the  instrument  of  mortgage  no 


{p)  SheOey  v.  Wright, 
WilleSy  9 ;  HUl  v.  Mancheder 
and  8alford  Wcdertoorks,  2  B. 
&  A<L  544. 

(q)  2A.&K  278. 

(r)  Carpenter  v.  Butter,  8 
M.  k  W.  209;  Pabrow  v. 
PUhrotifi  Atmospheric  R  (7., 
5  C.  R  440 ;  Young  v.  Rain- 


cock,  7  C.  R  310 ;  BtrmghiU 
V.  Buck,  19  L.  J.  (Q.  B.)  209 ; 
14  Q.  B.  781.  See  per  Wood, 
V.  C,  in  Carter  v.  Carter,  27 
Lw  J.  (Ch.)  74. 

{s)  Right  d.  Jeffereys  v, 
Bueknett,  2  B.  &  Ad.  278 ; 
Lainson  y.  Tremere,  1  A.  &  £. 
792. 
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certain  and  precise  aterment  of  any  seiedn  in  A^ 
but  merely  a  recital  that  he  was  legally  or  equitably 
entitled,  C^  who  daimed  under  A«,  was  not  estopped 
from  setting  up  against  B.  the  l^al  estate  so  ac- 
quired by  him  (t).     Such  a  recital  is  indeed  the 
hypothesis  upon  which  the  contract  is  made  by  the 
parties;  and  therefore  it  would  quite  overthrow 
their  mutual  intention,  i^  in  the  absence  of  fraud, 
the  recital  could  be  denied.     For  the  same  reaaon, 
the  estoppel  has  no  effect  in  matters  not  depending 
upon  that  contract ;  thus  even  a  party  to  a  deed  is 
not  estopped  in  an  action  by  another  party,  not 
founded  on  the  deed  but  wholly  collateral  to  it, 
from  disputing  the  fitcts  so  admitted  therein  (u). 
In  such  case  evidence  of  the  circumstances  under 
which    the  admission  was  made,  is  receivable  to 
show  that  it  was  inconsiderately  made,  and  is  not 
entitled  to  weight  as  a  proof  of  the  &ct  it  is  used  to 
establish  (a;).     For  the  same  reason,  if  all  the  frbcts 
appear  by  the  deed,  a  party  thereto  is  not  estopped 
from  averring  them  although  they  are  contradictory 
to  some  part  of  the  deed  {y).    An  instructive  in- 
stance of  an  estoppel  is  afforded  by  the  case  of 
Wiles  V.  Woodward  (z).     In  this  case  the  plaintiff 

(/)  2  B.  &  Ad.  278 ;  supra.  Compare  Dancer  v.  Hastings, 

(u)  Carter  v.  Carter,  supra.  4    Bing.    2,    with    Jdly    v. 

Frae&r  v.  Pendlebury,  31  L.  J.  Arhuthnot,    28    L.   J.    (Ch.) 

(C.  P.)  1.  274;   Rowhotham  v.   WiUoih 

(«)  Carpentery.Buller,  supra.  27  L.  J.  (Q.  B.)  61,  per  Wat- 

.  (y)  Co.  litt.  362  B.     Par-  son^B.;  8  E.  &  B.  123. 

geter  v.  Han-is,  7  Q.  B.  708.         (z)  6  Exch.  557. 
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and  defendant  had  been  in  partneiship  together 
as  paper  mann&cturers  and  iron  merchanta  The 
partnership  was  dissolved  by  deed,  by  which  it  was 
recited  that  an  agreement  had  been  made  that  the 
defendant  shonld  have  all  the  stock  in  trade  of  the 
business  of  paper  merchants^  but  that  the  plaintiff 
should  receive  paper  out  of  that  stock  to  the  value 
of  £898  4^.  lid.,  which  was  to  remain  in  the  pap^ 
mill  for  a  year.  On  the  other  hand,  the  plaintiff 
was  to  have  the  stock  in  trade  in  the  iron  business. 
The  deed  fiirther  recited,  that^  in  pursuance  of  that 
arrangement^  paper  of  that  value  had  been  actually 
delivered  to  the  plaintiff  and  that  the  same  then 
was  in  the  paper  mill,  as  the  plaintiff  acknowledged. 
It  then  contained  an  assignment  by  the  defendant 
to  the  plaintiff  of  all  the  stock  in  trade  of  the  iron 
business^  and  by  the  plaintiff  to  the  defendant  of  ail 
the  stock  in  trade  of  the  paper  making  business, 
except  the  £898  As.  1  IcL  worth  of  paper  delivered 
to  the  plaintiff  and  mutual  releases,  and  a  dissolu- 
tion of  the  old  partnership.  In  &ct  no  paper  had 
been  delivered  or  set  apart ;  and  in  an  action  of 
trover  for  it,  it  was  contended  by  the  defendant^ 
that  no  certain  quantity  having  become  the  pro- 
perty of  the  plaintiff,  no  definite  pap^  could  be 
said  to  be  his  ;  and  consequently,  that  an  action  of 
trover,  not  being  an  action  on  the  deed,  and  which 
implies  that  the  thing  sued  for  is  the  plaintiffs, 
could  not  be  supported.  But  the  Court  of  Ex- 
chequer considered  that  the  parties  w^e  estopped . 
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by  the  deed,  not  merely  in  an  action  thereon,  but 
in  this  proceeding,  which  was  to  enforce  the  rights 
arising  out  of  it ;  and  the  Court  said,  that  a  recital^ 
when  it  is  of  a  fact  agreed  upon  by  both,  binds 
both ;  and  the  present  daim  is  not  collateral  to  the 
deed,  as  in  Carpenter  v.  Buller.  It  is,  therefore^  an 
estoppel  on  both.  The  parties  have  agreed,  with 
respect  to  the  stock  in  trade  in  the  paper  business, 
that  they  should  stand  precisely  in  the  same  situa- 
tion as  if  the  stock  had  been  divided,  and  that  part 
amounting  to  the  stipulated  sum  had  been  delivered 
to  the  plaintiff ;  and,  being  in  that  situation,  the 
question  is  what  their  respective  rights  are. 

Before  quitting  this  head  of  Estoppel,  it  must 
be  observed  that  as  the  deed  takes  effect  from  the 
deUvery,  not  from  ^e  date,  neither  party  can  be 
estopped  &om  showing  the  real  date  of  the  de- 
livery, although  by  doing  so  a  very  different  mean- 
ing  may  be  given  to  the  deed  from  ^i  which  would 
be  given  to  it  if  the  parties  were  estopped  from 
denying  that  the  date  was  the  time  from  which  the 
deed  commenced  in  effect.  Thus,  where  a  charter- 
party,  dated  6th  February,  contained  a  covenant 
that  a  ship  should  proceed  from  Demerara,  where 
she  then  lay,  on  or  before  12th  February,  but 
the  Charter  party  was»  in  fact,  not  executed  till 
15th  March ;  it  was  held  that  the  owner  might 
recover  his  freight,  although  the  ship  did  not  sail 
on  or  before  the  12th  of  February.  For  even  treat- 
ing the  stipulation  as  originally  intended  to  be  a 
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condition  precedent^  the  parties  had,  by  rendering 
it  impossible,  dispensed  with  its  performance  (a) . 

But  notwithstanding  the  strong  terms  in  which  other 
estoppel  is  often  described  as  peculiar  to  a  deed, 
it  must  not  be  supposed  that  a  party  cannot  be 
estopped  by  any  other  Act  (b)y  although  estoppel 
by  deed  is  much  the  most  firequent.      ^  Touching 
estoppels^  which  is  an  excellent  and  curious  part  of 
learning,"  says  Lord  Coke  (c),  ^it  is  to  be  observed 
that  there  be  three  kinds  of  estoppels^  viz^  by 
matter  of  record,  by  matter  in  writing  (i.e.,  by 
deed),  and  by  matter  in  paia    By  matter  of  record, 
viz.,  by   letters  patent,  fine^    recoveiy,  pleading, 
taking     of   continuance,     confession,    imparlance, 
warrant  of  attorney,  admittance'' — some  of  which 
records  are  now  obsoleta    **  By  matter  in  writing, 
as  by  deed," — of  which  we  have  already  treated. 
*'By  matter  in  pais  as  by  Hvery,  by    entry,  by 
acceptance  of  rent^    by   partition,  by  acceptance 
of    an     estate,     whereof    Littleton     maketh    a 
special  observation,  that  a  man  shall  be  estopped 
by  matter  in  the  country  without  any  writing.'* 
Of  estoppel,  by  matter  of  record,  it  is  not  requisite 
to  say  more  ;  but  one  or  two  examples  of  estoppel 
in  pais  wiQ  be  useful,  both  as  showing  that  the 
force  of  an  estoppel  is  not  peculiar  to  a  deed,  and  as 
illustrating  stiU  further  the  grounds  and  reasons  of 

(a)  HdU  y.  Cozenove,  4  East,     North   Western  Railway,  34 
477.  L.  J.  (Ex.)  39. 

(()  M'Cdnee  v.  London  and         (c)  Co.  litt.  362. 


26  OS  OONTBA.OTS  BT  DBED. 

estoppel  by  deed  itself  In  Pickard  v.  Sears  (d)  it 
was  laid  down  by  the  Court  of  Queen's  Bench  that 
the  rule  of  law  is  dear,  that  where  one,  by  his 
words  or  oonduct^  wilfully  causes  another  to  believe 
ihe  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief  so  as  to  alter  his 
own  previous  position ;  the  foimer  is  concluded 
fix)m  averring  against  tie  latter  a  different  state  of 
things  as  existing  at  the  same  tima  "This  propo- 
sitioUy  says  the  Court  of  Exchequer,  in  Freeman  v. 
Cooke  {e)y  must  be  considered  as  established  By 
the  term  wilfully,  however,  in  that  rule,  we  must 
understand,  if  not  that  the  party  represents  that  to 
be  true,  which  he  knows  to  be  imtrue,  at  least  that 
he  means  his  representation  to  be  acted  upon,  and 
that  it  is  acted  upon  accordingly;  and  if  whatever  a 
man's  real  intention  may  be,  he  so  conducts  himself 
that  a  reasonable  man  would  take  the  representa- 
tion  to  be  true,  and  believe  that  it  was  meant  that 
he  should  act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation  would  be 
equally  precluded  from  contesting  its  truth;  and 
conduct  by  negligence  or  omission,  where  there 
is  a  duty  upon  a  person  by  usage  of  trade  or  other- 
wise to  disclose  the  truth,  may  often  have  the  same 
effect.  For  instance,  a  retiring  partner  omitting 
to  inform  his  customers  of  the  &ct  in  the  usual 

(fZ)  6  A.  &  E.  474 ;  Beam     Ex.  Rep.  663;  see  6H.  of  L.  C. 
V.  Rogers,  9  B.  A  C.  586.  656. 

(e)   Freeman    v.    Cooke,    2 
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mode  that  the  continuiDg  partners  are  no  longer 
authorised  to  act  as  his  agents,  is  bound  by  all 
contracts  made  by  them  with  third  persons,  on  the 
£sdth  of  their  being  so  authorised."  In  a  very  recent 
case  a  derk  to  a  deceased  merchant  sold  a  part  of 
his  personal  estate  to  the  defendant  with  the 
consent  of  A.,  who  claimed  an  interest  therein,  and 
by  agreement  between  the  three,  drew,  in  the  name 
of  the  deceased,  a  bill  of  exchange  on  the  defen- 
dant for  the  price,  and  indorsed  it  to  A.  also  in  the 
name  of  the  deceased,  and  the  defendant  accepted 
the  bill  after  it  had  been  so  drawn  and  indcnrsed 
It  was  held  that  the  defendant  having  been  sued 
by  an  indorser  of  the  bill,  was  estopped  by  his  own 
acts  and  agreement^  from  den3dng  that  the  bill  was 
indorsed  by  the  deceased  (/). 

From  this  preeminent  force  of  a  deed  is  derived  Merger, 
its  next  peculiarity,  which  is  its  effect  in  creating  a 
merger.  This  happens  when  an  engagement  has 
been  made  by  way  of  simple  contract^  that  is>  by 
words  in  writing  not  under  seal,  and  afterwards  the 
very  same  {g)  engagement  is  entered  into  between 
the  same  parties  by  a  deed.  When  this  happens^ 
the  simple  contract  is  merged,  lost^  sunk,  as  it  were, 
and  swallowed  up  in  that  under  seal,  and  becoioies 
totally  extinguished  (A).     Suppose,  for  instance,  I 

(/)  AapUd   V.  Bryony    33         Qi)  Price  v.   MauUan,   20 

L.  J.  (Q.  R)  328.  L.  J.  (C.  B.)  102 ;  10  C.  B. 

(g)  See  Totes  v.  Asion,  4  561. 
Q.  B.  182. 
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give  my  creditor  a  promissory  note  for  £50,  and 
then  a  bond  for  the  same  demand,  the  note  is  lost^ 
swallowed  up  in  the  bond,  and  becomes  totally 
extinct  and  useless  (t).  Or,  if  a  devisee^  in  trust  to 
sell  lands  and  pay  debts  of  the  devisor  out  of  the 
proceeds^  borrow  money  for  that  piupoee,  and  hy 
indenture  between  him  and  the  lender  charges  the 
land  with  the  amount^  and  covenants  to  pay  the 
money  borrowed  out  of  such  money  as  shall  come 
to  his  hands  as  such  trustee,  it  is  obvious  that  the 
claim  of  the  lender  is  upon  the  covenant^  and  that 
the  simple  contract  which  arose  from  the  borrowing 
is  sunk  in  the  spedal  agreement  {k).  It  is  almost 
obvious  that  in  these  cases  the  engagement  by  deed 
must  be  so  completely  identical  with  that  by  the 
simple  contract^  that  the  remedy  thereupon  must 
be  co-extensive  with  the  latter  (l).  As^  where  a 
banker  takes  from  a  customer  and  a  surety  a  bond 
for  payment  of  all  sums  advanced,  or  to  be  advanced, 
to  the  customer,  there  is  no  merger,  for  the  special 
contract  differs  from  the  simple  in  securing  the 
payment  of  other  s^d  additional  moneys,  and  also 
from  another  and  additional  person  (m).  So  also 
when  two  out  of  three  simple  contract  debtors  give 
a  specialty  security  for  the  debt,  it  was  held,  that 

(t)    Bayley    on    Billa,    6th  B.  20.     See  Boeder  v.  Mayor, 

edition,  334.  34  L.  J.  (C.  P.)  230. 

(k)  Mathew  v.  Blaekmore,  26         (m)  Holmea  v.  Bell,  3  M.  & 

L.  J.  (Ex)  150 ;  1  H.  &K  76.  G.  213 ;  Norfolk  RaUway  v. 

(0  AnBcU  V.  Baker,  15  Q.  M'Namara,  3  Ex.  628. 
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the  edinple  contract  liability  was  not  merged  in  the 
specialty  and  that  assumpsit  lay  (n). 

From  the  same  ground  of  the  pre-eminence  of  a  Deed  cannot 
deed  is  derived  another  peculiar  incident  to  a  con-  by  pan?, 
tract  so  made,  namely,  that  its  obligation  cannot  be 
got  rid  of  by  aiiy  matter  of  inferior  degree :  thufi, 
a  verbal  license  will  not  exempt  a  man  from 
liability  for  breach  of  his  covenant  (o).  The  reason 
of  this  rule  is  so  clearly  expressed  in  the  Countess 
of  Rvtlands  case  (p)  that  it  is  worth  while  to 
introduce  it  in  the  words  of  Lord  Coke :  "It  would 
be  inconvenient  that  matters  in  writing,  made  by 
advice  and  on  consideration,  and  which  finally  import 
the  certain  truth  of  the  agreement  of  the  parties, 
should  be  controlled  by  averment  of  the  parties,  to 
be  proved  by  the  uncertain  testimony  of  sKppery 
memory.  And  it  would  be  dangerous  to  purchasers 
and  all  others  in  such  case,  if  such  nude  averments 
against  matter!  n  writing  should  be  admitted^  The 
last  case  on  this  subject  is  West  v.  Bldkeway  (^) ; 
there  a  tenant  had  covenanted  not  to  remove  a  green* 
house,  and  it  was  held  no  defence  for  him  against 
an  action  for  so  doing,  that  he  had  his  landlord's 
subsequent  permission  so  to  do,  that  permission  not 
being  shown  to  have  been  under  seal     '^  It  is  a 

(n)  Sharp  v.  Gibhs,  C.  P.  (p)  6  Co.  Eep.  26. 

12  W.  R  711.  fe)  2  M.  &  Gr.  729 ;  Doe 

(o)  See   Cfoc!:8  v.  Nash^   9  dem.  Mugton  y.    Oladmn,   6 

Bing.   341 ;    Wood  v.  Lead-  Q.  R  953. 
hitter,  13  M.  A  W.  838. 
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well-known  rule  of  law,*  said  the  Lord  Chief 
Justice,  ^'that  unumquodque  ligamen  dissolvitur 
eodem  ligoymne  quo  et  ligatur.  This  is  so  well 
established,''  continued  his  Lordship,  '^that  it  appears 
to  me  unneoessaiy  to  refer  to  case&  I  will  mention 
only  Rogers  v.  Payne  (r),  which  was  an  action  of 
covenant  for  the  non-payment  of  money;  the 
defendant  pleaded  a  parol  discharge  in  satisSactioii 
of  all  demanda  It  was  held  upon  demurrer  that 
the  covenant  could  not  be  discharged  without  deed, 
and  Blake's  ease  (s)  was  cited." 
When  It  ig  another  advantage  of  a  contract  by  deed 

asaignabie.  over  a  simple  contract  (^),  that  although,  as  is  well 
known,  a  chose  in  action  is  not  assignable  by  law  (u), 
yet,  where  the  contract  is  one  between  landlord  and 
tenant^  and  is  such  as  in  its  nature  to  affect  directly 
the  estates  of  either  of  them,  which  in  law  is  called 
running  with  the  land  {x),  the  benefit  and  the 
burthen  of  that  contract  when  under  seal  will,  if 
the  estate  of  either  is  assigned,  pass  with  the 
reversion  or  the  term  to  the  new  landlord  or  to  the 
new  tenant.  This  is  partly  by  force  of  the  common 
law,  and  partly  by  force  of  tlie  stat.  32  Hen.  VIII., 

(r)  2  Wils.  376.  603. 

(s)  6  Co.  Rep.  43  b.     See  (w)  Cora.  Dig.  Ajssignment, 

also  Harris  v.  Goodiayn,  2  M.  C.  1,  Id.  Grant,  D. 

&  Gr.  405.    See  Nash  v.  Arm-  (x)    Spencer's  case,   6   Co. 

strong,  30  L.  J.  (C.  P.)  286.  Rep.  16  ;  1  Smith,  L.  C.  43, 

(0  Standen  v.  Christmas,  16  6tli  ed. ;  Vernon  v.  SmitTt,  5 

L.  J.  (Q.  B.)  265 ;  10  Q.  B,  B.  &  Aid.  1, 
135 ;  Brydges  v.  Lewis,  3  Q.  B. 
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^  3^  (y)>  c^  Act  passed  shortly  after  the  dissolutLon 
of  the  monasteries^  and  rendered  necessary  thereby. 
For,  as  by  the  common  law,  neither  the  benefit  nor 
the  burthen  of  a  contract  could  in  general  be 
transferred  by  assignment,  it  became  neceasary, 
when  so  many  reversions  of  estates  held  by  fiurmers 
and  tenants,  for  lives  or  yeara  were  alienated*  to 
gi„  to  the  puxoha*™  o/die»«.  th.  «^  right, 
against  the  farmers  or  tenants  as  the  lessors  had ; 
and  the  legislature  naturally  and  equitably  went 
on  to  give  corresponding  rights  to  the  farmers  and 
tenants. 

Again,  a  deed  has  this  further  advantage  of  a  Deeds  charge 
simple  contract,  that^  in  case  of  the  death  of  the  th^lbound 
party  bound  by  it^  it  charges  his  heirs  (if  the  ^^^^^ 
deceased  bound  his  heirs  by  using  words  for  that 
purpose  in  the  deed)  to  the  extent  of  any  assets 
ihsi  may  have  descended  to  them  (z). 

You  will  find  the  nature  of  the  heir's  liability 
folly  explained  in  the  notes  to  Je^erson  v.  Morton  (a). 
If,  indeed,  the  debtor  had  devised  the  land  away, 
instead  of  allowing  it  to  descend  to  his  heir,  the 
creditor  could  not  at  common  law  have  sued  the 
devisee.  However,  by  stat.  3  Wm.  III.,  c.  14, 
usually  called  the  Statute  of  Fraudulent  Deviseai, 
the  devisee  was  made  liable  as  well  as  the  heir. 
But,  as  this  statute  did  not  provide  for  the  case  of 

(y)    Thurshy    v.  Planij    1      2,  Id.  Ajsaetw,  A. 
Wma  Saimd.  240.  (a)  2  Wma.  Saond.  6. 

(s)  Com.  Dig.  Covenant,  C. 
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their  being  no  heir,  the  land  in  that  event  going  to 
the  lord  by  escheat  if  there  was  no  devisee,  or  to 
the  devisee  if  one  was  designated  by  the  will ;  a 
distinction  which  it  is  sometimes  important  to 
observe  (&),  it  was  repealed,  and  its  enactments 
repeated,  making  the  devisee  in  such  case  liable, 
with  several  other  improvements,  by  stat.  1  Wnu  IV., 
c.  47,  usually  called  Sir  Edward  Sugden's  Act  (c), 
one  of  the  many  valuable  alterations  in  the  law 
which  the  country  owes  to  Lord  St  Leonards. 

While  on  this  subject,  it  may  as  well  be  men- 
tioned, that,  although  the  right  of  bringing  an 
action  against  the  heir  or  devisee  is  limited  to 
specialty  creditors,  yet,  by  a  statute  of  3  &  4 
Wm.  IV.,  c.  104,  the  simple  contract  creditors  have 
a  remedy  against  the  real  estate  of  the  deceased  in 
equity,  where,  however,  their  claims  are,  by  the 
express  enactment  of  the  statute,  postponed  to 
those  of  creditors  by  deed  in  which  the  heirs  of 
the  deceased  are  mentioned  And  by  this  Act  lands 
escheating  for  want  of  heirs  are  made  assets  {d). 

In  the  administration  of  the  personal  effects, 
also,  the  specialty  creditors  have,  as  you  are  pro- 
bably aware,  a  priority  over  those  by  simple  con- 
tract (e). 

(b)  Hunting  v.  Sheldrake^  9  Briant,  3  A.  &  £.  839. 

M.  &  W.  256.  {d)  Evans  Y.Brown,,  5  Beav. 

(e)  See Huntingy.  Sheldrake,  114;  Cummins  y.  Cummins, 

9  M.  &  W.  263.    On  the  con-  3  J.  &  L.  64. 

fltraction  of  statute  3  W.  &  M.  (e)  Pinehom*s  case,   9  Co. 

c.  14,  you  may  see  Farley  r.  Bep.  88  b. 
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The  oocasioDB  on  which  for  the  most  part  this  J^J^ 
important  instrument  is  necessary  must  now  be 
mentioned  It  will  be  recollected  that  all  property 
is  in  its  nature  tangible  or  intangible,  or  as  it  is 
called  in  law,  corporeal  or  incorporeal.  Ileal  pro^ 
perty  of  the  corporeal  kind  being  capable  of  actual 
delivery,  may,  by  the  common  law,  be  aliened  or 
transferred  by  deUvery  alone  without  deed,  and  is 
therefore  said  to  lie  in  livery ;  while  that  of  the  in- 
corporeal kind,  being  incapable  of  delivery,  requires 
some  other  mode  to  be  used  for  authenticating  its 
alienation  or  transfer,  which  mode  is  a  deed  (/),  and 
therefore  such  property  is  said  to  lie  in  grant  {g). 
Although  the  older  authorities  speak  of  incorporeal 
inheritances^  there  is  no  doubt  that  the  principle 
does  not  depend  on  the  quantity  of  interest  granted 
or  transferred,  but  on  the  nature  of  the  subject- 
matter  :  a  right  of  common,  for  instance,  which  is 
a  profit,  a  prendrey  or  a  right  of  way,  which  is  an 
easement,  or  right  in  nature  of  an  easement,  can 
no  more  be  granted  or  conveyed  for  life  or  years 
without  a  deed  than  in  fee  simple  (A).    And  in  one 


(/)  Co.  litt.  8  a. ;  Hetclina 
V.  Shippam,  3  B.  A;  C.  221; 
Bac.  Abr.,  Grant,  E. 

(g)  Id.  2  Bl.  Com.  310  ad 
317;  Shep.  Touch.  228-230; 
Sugd  Vend.  125;  Rann  v. 
Hvghes,  7  T.  R  350,  n. 

(A)  WoodY.Leadhitter^lZ 
M.    &   \y.    838  ;    Perry    v. 


Fitzhotoe,  8  Q.  B.  767 ;  May* 
field  v.  Rohiman,  7  Q.  B.  486  ; 
Wurdey  v.  South  Devon  RaiU 
way,  20  L.  J.  (Q.  B.)254;  16 
Q.  B.  539 ;  Taplin  v.  Florence, 
20L.  J.  (C.  P.)  137;  lOC.B. 
744 ;  Hewitt  v.  IsJiam,  21  L.  J. 
(Ex.)  35 ;  7  Ex.  77. 
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of  the  cases  firoiD  which  these  principles  are  cited,  a 
ticket  of  admission  to  the  Grand  Stand  at  Don- 
caster  to  see  the  races,  issued  bj  the  steward,  and 
for  which  the  holder  had  paid  a  guinea^  was  held  to 
convey  to  him  no  right  to  be  there,  and  no  remedy 
for  having  been  put  out.  For  the  transfer,  there- 
fore,  rf  iiKX«p<nreal  property,  a  deed  is  ne(»a«^ 

For  the  same  reasons^  revermons  or  remainders 
cannot  be  granted,  either  for  an  estate  of  freehold, 
or  for  years  without  a  deed  (t).  It  fiirther  illus- 
trates this  rule  and  the  grounds  of  it^  that  altiiougfa 
incorporeal  property  cannot  pass  without  deed,  yet 
when  appendant  to  property  which  does  not  require 
a  deed  for  transferring  it^  the  former  may  pass  as 
annexed  to  the  latter.  As  if  A.  be  seised  in  fee  of 
land  to  which  common  for  cattle  levant  and  couchant 
on  such  land  is  appurtenant,  and  A.  makes  feoffinent 
of  the  land  without  deed,  the  common  will  pass  as 
annexed  to  the  land.  But  if  a  man  seised  of  black 
acre  and  white  -acre  convey  by  parol  the  former  to 
B.,  with  common  for  his  cattle  levant  and  couchant 
thereon  in  white  acre,  this  will  not  convey  the 
common  without  a  deed  (k).  It  is  obvious  that  the 
common  is  appurtenant  in  one  instance  and  not  in 
the  other.  And,  although  a  parson  cannot  grant 
his  tithes  for  life  or  years,  without  deed,  yet  as  he 
may  at  Common  Law  grant  his  rectory  by  parol, 


(0  Shep.  Touch.  230  ;  Bac.     dorff's  Abr.  635. 
Abr.,  Grant,  E.    Soe  7  Peters-         (k)  Bac.  Abr.,  Grant,  E. 
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if  he  does  so  grant  it^  the  tithes  will  pass  without 
deed,  as  annexed  to  the  rectoory. 

As  a  general  rule,  chattels  real  and  personal  of 
tangible  or  corporeal  natures  may  at  common  law 
be  granted  without  deed  (Z).  And,  although  an 
estate  of  inheritance  or  freehold  cannot  be  granted 
upon  condition  without  deed  (m)>  yet  a  chattel,  real 
or  personal,  may  be  so  made  or  granted  by  mere 
parol  (n). 

Patents  for  inventions  which  have  now  become  a  Patents, 
veiy  important  daas  of  property,  are  by  the  Stat. 
15  &  16  Vict  a  83,  assignable  only  by  deed  or 
will  (o),  and  such  assignment  must  be  perfected  by 
entry  on  the  register  of  proprietors  (p).  But  it  is 
remarkable,  and  worthy  of  attention,  that  a  copy* 
right  in  any  book  within  the  Copyright  Act,  5  &  6 
Vict.  c.  45,  may  be  assigned  by  entry  in  the  Book 
of  Begistry  kept  at  Stationers^  Hall  of  the  assign- 
ment, and  such  assignment  so  entered  is  of  the 
same  force  and  effect  as  if  it  had  been  made  by 
deed,  sec.  13.  A  deed  is  rendered  necessary  by  Ship. 
the  Merchant  Shipping  Act,  1854,  to  make  a 
vaUd  transfer  of  a  registered  ship,  or  any  share 
therein  (g). 

(0  Shep.  Touch.  231 ;  Bac.  (o)  16   &  16  Vict,  c.   83, 

Abr.,  Grant,  £.  Form  of  Letters  Patent. 

(m)  litt  365.  (p)  See  Norman  on  Letters 

(n)  Id.  ReeveB  y.  Capper,  5  Patent,  c.  16,  s.  8. 

N.  C.  136 ;  Ffon/  v.  Denny,  (q)  17  &  18  Vict,  c.  104, 

21  L.  J.  (EjQ  223  i    7  Ex.  s.  55,  sch.  £. 
581. 

d2 
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Agent.  A  deed  is  also  necessary  for  authorising  an  a^nt 

to  execute  a  deed  for  another  (r).     It  is  also,  as 
will  hereafter  appear,  necessary  to  a  grstnt  by  a 

Coipomtion.     corporation. 

ChatteU.  There  is  also  a  great  difference  between  the  e£S3ct 

of  a  gift  of  chattels  by  mere  word  of  mouth,  and  a 
gift  of  chattels  by  deed.  In  the  former  case,  after 
the  gift  and  before  something  has  been  done  or  said 
by  the  donee  to  show  his  acceptance  of  the  thing 
given,  the  gift  is  revocable  (*).  But  if  the  ^  be 
by  deed  it  vests  in  the  donee  upon  the  execution  of 
the  deed,  and  is  irrevocable  by  the  donor  until  it  is 
actually  disclaimed  by  the  donee.  Aft^er  such  exe- 
cution, and  before  such  disclaimer,  the  estate  is  in 
the  donee  without  any  actual  delivery  of  the  chattel 
given  (t). 

8  ft  9  Vict  Finally,  it  is  necessary  to  bear  in  mind  that  the 

common  law  has  been  much  altered  in  these  respects 
by  statute  8  &  9  Vict,  c,  106,  a  3,  by  which  statute 
feofi&nents,  partitions,  exchanges,  leases  required  by 
law  to  be  in  writing,  assignments  of  chattel  in- 
terests, and  surrenders  in  writing  of  all  interests  in 
tenements  and  hereditaments  not  being  such  as 
might  have  been  created  without  writing,  made 
after  the  1st  of  October,  1845,  with  some  exceptions 

(r)  8teigUtz  v.  Egginton,  1  (t)  Perkins'  Grant,  67.  Com, 

Holt,  N.  P.  C.  141;  Harrison  Dig.  Biens.  52 ;  2  M.  &  G. 

V.  JacksoTi,  7  T.  E.  207.  691,  note  a;  Barton  v.  Gainer, 

{8)  2  RoUe's  Abr.  62  ;    14  27  L.  J.  (Ex.)  390;  3  H.  &  N. 

Vin.  Abr.  123.  387. 
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unimporiant  for  our  present  purpose,  shall  be  void 
at  law  unless  made  by  deed.  But  the  former 
learning  upon  these  heads  is  still  of  great  practical 
importance. 

Lastly,  with  regard  to  the  remedy  upon  a  contract  Bemedies  on 
by  deed :  wherever  a  promise  is  made  by  deed,  the  deed. 
pLbnoaoce  n,ay  be  el«=ed  by  an  aetioo  of  o»v. 
nant ;  and,  if  a  liquidated  debt  be  secured  by  it, 
by  an  action  of  debt.  These  remedies  must  be 
pursued  within  twenty  years,  except  in  cases  of 
disability  by  reason  of  infancy,  coverture,  lunacy, 
or  absence  beyond  seas,  such  being  the  period  fixed 
by  3  &  4  Wm.  IV.,  c.  42,  a  3,  which,  being  later  in 
date,  though  passed  in  the  same  session  with  3  &  4 
Wm.  rV.,  c.  27,  is  held  to  have  superseded  some 
inconsistent  provisions  contained  in  that  statute  {u). 
The  Common  Law  Procedure  Act,  1854,  17  &  18 
Vict.,  a  125,  sa  68  to  86,  also  gives  some  remedies 
in  the  nature  of  specific  performance  and  preven- 
tion, by  means  of  the  writs  of  mandamus  and 
injunction,  which  will  probably  be  found  of  great 
use  in  securing  the  performance  of  contracts. 

Having  thus  touched  on  the  general  division  of 
Contracts  into  those  of  Becord  by  Deed,  and  by 
Simple  Contract,  and  explained  the  nature  of  a 
deed,  and  the  formalities  attending  its  execution — 
having  pointed  out  the  distinction  between  the 


(u)  See  Straehan  v.  Thomas,  12  A.  A  K  536 ;  Paget  v. 
Foley,  2  Bing.  N.  C.  679. 
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absolute  deUyery  of  a  deed  and  the  ccmditional  one 
of  an  escrow,  the  distinction  betwe^i  a  deed  poll 
and  indenture,  the  peculiar  privilegeB  of  a  contract 
by  deed,  whether  in  respect  of  the  consideration, 
the  estoppel  it  creates,  the  means  by  which  its 
obligation  is  determined,  or  the  rights  which  it 
oonfeiB  upon  a  creditor  against  his  debtor's  assets,— 
having  pointed  out  the  remedy  by  which  its  non- 
performance is  complained  of  in  a  Court  of  law, 
and  the  time  of  limitation  within  which  that 
remedy  is  to  be  pursued,  it  remains  to  point  out 
in  a  similar  manner  the  peculiarities  attending 
Simple  Contract&  This  will  be  done  in  the  next 
Lecture* 
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LECTURE  II. 

THE  NATUBE  OF  SIMPLE  OONTRAOTS ; — OF  WRTITEN 
OONTRAOTS; — THE  STATUTE  OF  FRAUDS. 

I  NOW  arrive  at  the  class  denominated  Simple  simple 

,       co&tnusts. 

Contracts,  which  comprises  all  of  a  degree  inferior 
to  deeds,  whether  they  be  verbal  or  written.  For 
though,  as  I  sh&U  presenti.7  explain  to  jou,  th^:e 
is,  in  many  respects^  a  distinction  between  Simple 
Contracts  which  are  toriUen  and  those  which  are 
verdal  merely  ;  yet  the  law  of  England  in  respect 
of  the  qualities  whidi  they  have  in  common,  includes 
them  in  one  class^  saad  denominates  them  all  by  the 
same  term  Simple  Contracts. 

AU  simple  contracts  axe  inferior  in  efficacy  to  in  what 

Inferior  to 

contracts  imder  seal  Thus»  they  do  not  create  an  deeds, 
estoppel  They  are  capable  of  being  put  an  end  to 
without  the  solemnity  of  a  deed.  They  form  no 
ground  of  action  agidnst  the  heir  or  devisee^  even 
though  he  be  expressly  named  in  them ;  and  they 
require  a  consideration  to  support  and  give  them 
validity,  though,  as  I  shall  have  occasion  to  explain 
in  a  future  Lecture,  th^e  is  one  case,  even  among 
simple  contracts^  in  which  the  consideration  need 
not  be  shown,  but  is  presumed  to  exist  unless  its 
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existence  can  be  disproved.     In  these  respects^  all 
simple  contracts  are  like  one  another. 
Proof  of  But  although  verbal  contracts  and  contracts  in 

ixweUi.  writing,  but  not  under  seal,  are  both  included  in 

the  class  of  simple  contracts,  there  are  two  great 
differences  between  them  which  it  is  necessary  to 
explain  at  some  length  to  you.  The  first  concerns 
^  mode  in  which  they  are  to  be  proved.  The 
second  is  that  there  are  several  matters  which 
although  they  may  be  the  subjects  of  simple  con- 
tracts, cannot  be  contracted  for  without  a  writing  (a). 
The  first  results  from  an  inflexible  rule  of  the  law  of 
evidence,  that,  when  a  contract  is  reduced  into  writ- 
ing, it  shall  be  proved  by  the  writing,  and  by  that 
only.  For  the  written  instrument,  being  constituted 
by  the  parties  the  expositor  of  their  intentions, 
must,  in  order  to  effectuate  that  object,  be  the  only 
instrument  of  evidence  to  prove  their  intentions. 
If,  instead  of  being  constituted  by  the  parties  the 
expositor  of  their  intentions,  a  written  instrument 
is  constituted  such  by  a  positive  rule  of  law,  the 
same  result  must  follow.  Thus^  when,  by  the 
Statute  of  Frauds^  operation  is  given  to  a  written 
instrument  exclusively,  the  object  of  the  statute 
would  be  defeated  if  parol  evidence  were  admitted 
in  lieu  of  the  required  writing,  or  in  any  way  to 
alter  it.  To  admit  oral  evidence  as  a  substitute  for 
instruments  to  which,  by  reason  of  their  superior 

(a)  See  p.  72. 
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• 

authenticity  and  permanent  qualities,  an  exdusive 
authority  is  given  by  the  parties,  would  be  to  sub- 
stitute the  inferior  for  the  superior  degree  of  evi- 
dence, conjecture  for  fact,  and  presumption  for 
the  highest  degree  of  legal  authority.  It  would 
substitute  loose  recollection  and  uncertainty  of 
memory  for  the  most  sure  and  faithful  memorials 
which  human  ingenuity  can  devise  or  the  law 
adopt  (5)  ;  and  would  introduce  a  dangerous  laxity 
and  imcertainfcy  as  to  all  titles  to  property,  which, 
instead  of  depending  on  certain  fixed  and  unalter- 
able  memorials,  would  then  be  made  to  depend 
upon  the  frail  memories  of  witnesses,  and  be  per- 
petually liable  to  be  impeached  by  fraudulent  and 
corrupt  practices.  And  where  the  law,  for  reasons 
of  policy,  requires  written  evidence,  to  admit  oral 
testimony  in  its  place  would  be  to  subvert  the  rule 
itself  (c). 

In  applying  this  rule,  therefore,  no  contempora- 
neous verbal  expressions  must  be-  allowed  to  be 
engrafted  upon  the  writing,  so  as  to  alter  it  by 
adding  to,  or  taking  away,  from  its  import.  You 
will  find  this  principle  laid  down  and  enlarged  upon 
in  all  the  treatises  on  Evidence  ;  see,  for  instance, 
Starkie  on  Evid.  (4th  ed.  648),  where  you  will  find 
the  application  of  this  rule  very  ftilly  discussed. 
Indeed,  there  is  hardly  any  branch  of  the  law 

(6)  Countess  Rutland^s  case,         (c)  Id-  649.     Marshall  r. 
5  Eep.  26.     Stark.  Evid.  4th     Lynn,  4  M.  <fc  W.  109. 
ed.  651. 
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wHch  has  given  rise  to  bo  much  subtle  and  anxious 
discussion  and  inquiiy  as  this  single  rule  of  ihe  law 
of  Evidenoa  The  late  Yioe-Chanoellor,  Sir  James 
Wigram,  has,  in  one  of  the  ablest  treatises  existing 
in  our  law  libraries^  discussed  its  application  to  the 
single  head  of  Devises. 

You  rnust^  therefore^  take  care  not  to  be  misled 
as  to  the  meaning  of  the  rule;  for,  as  may  be 
expected,  it  involves  nice  distinctions.  It  would 
be  impossible  to  do  complete  justice  to  these  within 
the  limits  of  this  work ;  still,  however,  I  think  that 
I  can  point  out  their  nature,  so  £bu:  as  to  give  a 
notion  of  the  sort  of  questions  which  are  likely  to 
arise,  sufficient  to  prevent  surprise  by  such  ques- 
tions, should  thej  occur  in  practice. 
Written  Now,  the  rule  itself  as  I  have  said,  is>  that  no 

cannot  be  parol^  that  is  Verbal,  evidence  of  what  took  place 
parol  eri-  at  the  time  of  making  a  written  contract  is  ad- 
missible  for  the  purpose  of  contradicting  or  altering 
it ;  for  instance,  if  A.  contract  in  writing  with  B^ 
to  deliver  him  100  quarters  oi  wheat  within  three 
months,  at  so  much  per  quarter,  no  evidence  would 
be  admissible  to  show  that  it  was  agreed,  at  the 
time,  that  the  wheat  should  be  delivered  only  in 
case  of  the  arrival  of  a  ship  which  the  vendor 
expected  from  Odessa  with  wheat  on  board ;  for 
that  would  be,  by  parol  evidence,  to  turn  an  abso- 
lute written  contract  into  a  conditional  one  {d).  So, 

{d)  See  WdllU  y.LUtell,  31  L.  J.  (C.  P.)  100. 
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if  a  promissoij  note  or  bill  of  exdiange  (wUdb,  not 
being  under  seal,  is^  jou  must  be  aware^  a  simple 
oontract^)  were  made  payable  on  one  day,  verbal 
evidence  oould  not  be  admitted  to  show  that  it  was 
meant  to  be  payapUe  upon  another  (e).  So  also 
where  a  written  contract  for  the  sale  of  goods  did 
not  specify  any  tune  for  deUvering  them,  ihe 
vendor  was  not  allowed  to  give  evidence  that  at 
the  time  of  forming  the  contract  it  was  made  a 
condition  of  the  sale,  that  the  ptuxhaoeir  should 
immediately  take  lliem  away  (/).  In  like  manner^ 
where  tb.  ^M.„  «.mWm^tUn»d  n.  ii.ne  £»  . 
payment,  and  where,  consequently,  the  law  implies 
the  term  of  immediate  payment,  the  Court  held 
this  to  be  the  meaning  of  the  written  contract^  and 
would  not  aUow  it  to  be  proved  that  by  the  usual 
course  of  dealing  bd^ween  the  parties^  sir  months' 
credit  was  to  be  given  (g).  A  defendant  bargained 
by  parol  with  the  plaintifl^  who  was  a  baker,  to 
supply  Imn  with  flour  of  the  same  quality  as  that 
which  he  supplied  to  another  customer,  one  M. ; 
and  the  ddEendant  sent  the  plaintiff  as  a  note  of 
the  contract  the  following  memorandum,  signed  by 

(e)  Free    v.    Mawkins,    8  Langley^    4  M.  <k  G.    466; 

Taunt  92 ;  Hoare  v.  Oraham^  BesarU    v.    Cross,    20    L.  J. 

3  Camp.  57 ;  Hogg  v.  SnaUh,  (C.  P.)  173  ;  10  C.  R  895. 

1    Taunt    347;    Mosdey    v.  (/)  Greaves  v.  AsMin,    3 

Hoi^ord,  10  B.  A  C.   729 ;  Camp.  426. 

Foster  r.  JcUy,  1  C.  M.  A  K  {g)  Ford  v.  Yates^  2  It  4 

703  ;   Adams  v.  Wordley,  1  G.  649.    See  per  Parke,  B.,  2 

M.  &  W.    374 ;    Brown   v.  Ex.  99. 
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himself:  ''Sold  to  Mr.  H.  (the  plabtiff)  25  sacks 
whites  X  S,  at  68^.  per  sack  net^'  omitting  to  state 
that  the  quality  should  be  the  same  as  that  sup- 
plied to  M. ;  and  afterwards  delivered  flour  corres* 
ponding  to  the  note.  •  The  flour  being  inferior  to 
that  supplied  to  M.,  the  plaintiff  sued  him  for  his 
breach  of  contract.  But  the  Court  of  Common 
Pleas  considered  that  parol  evidence  was  not  ad- 
missible to  show  that  the  plaintiff  had  bargained 
for  other  flour  than  that  mentioned  in  the  written 
note.  The  contract,  said  Maule^  J.,  whatever  it 
was,  was  reduced  into  writing,  and  when  that  is  so 
we  must  look  at  the  writing  and  at  nothing  else, 
even  though  the  terms  previously  agreed  upon  by 
the  contracting  parties  be  omitted  from  it.  For 
the  same  reason,  when  a  rule  of  Court  has  been 
made,  it  has  been  held  that  the  rule  alone  can  be 
looked  to,  and  its  meaning  cannot  be  modified  by 
what  took  place  in  court  previously  to  its  being 
made  (h).  And  as  verbal  evidence  of  what  took 
plax^  at  the  time  of  making  a  written  contract 
cannot  be  given  to  show  that  the  meaning  of  it  is 
different  from  what  its  words  import,  so  neither 
can  evidence  that  the  parties  have  acted  upon 
the  supposition  of  its  being  different  have  that 
effect  (i). 

(h)  Hamor  v.    Oroves,   24  Browne,  30  L.  J.  (C.  P.)  106, 
L.  J.   (C.  P.)  53  J  15  C.  B.  (t)  Giraud  v.  Richmond,  15 

667 ;   Edwards  v.   Cooper,  3  L.  J.  (C.  P.)  180 ;  2  C.  B. 

C.    &    P.    277 ;     Hoteon    v.  835,  S.  C. 


contract. 
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But^  though  it  cannot  be  allowed  to  show  that  mere  parol 
the  meaning  of  a  written  contract  was  varied  at  the  applies  to 
time  of  making  it,  by  words  merely  spoken,  there  ^ination^of 
are  some  cases  in  which  it  might  be  shown  that  it 
was  subsequently  so  varied.     These  are  cases  in 
which  the  contract,  although  written,  is  of  a  de- 
scription which  is  not  required  by  law  to  be  reduced 
into  writing  at  aUL     Thus  if,  in  consideration  of 
£50,  I  promise  to  go  to  York  on  the  1st  day  of 
January,  and  that  contract  be  reduced  to  writing, 
verbal  evidence  would  not  be  admissible  to  show 
that  it  was  agreed,   at  the  same  time,  that  the 
oontractee  was  to  be  at  liberty,  on  payment  of  £10, 
to  substitute  Edinburgh  for  York  ;   but  verbal 
evidence   would  be    admissible    to  show  that  it 
was  agreed  next  day,  that,  on  payment  of  £10,  he 
might,  if  he  pleased,    substitute    Edinburgh  for 
York ;  for,  as  there  is  no  rule  of  law  which  requires 
such  a  contract  to  be  reduced  into  writing,  it  might 
have  been  made  by  words  merely  spoken,  and  you 

are  therefore  allowed  to  give  parol  evidence ^not 

that  the  written  contract  did  not  contain  the 
intention  of  the  parties  at  the  time  of  drawing; 
it  up — ^but  that  they  subsequently  altered  a  part  rf 
it  hy  spoken  words,  and  so,  in  feet,  made  a  new 
agreement  (k).  This,  you  will  observe,  is  no  viol^ 
tion  of  the  rule,  or  of  the  reason  of  it,  whi^i  in  tJ»;ift 
what  the  parties  have  chosen  to  confide  to  a  ^utf/^, 

(k)  Judgment  of  Court  in  Grm  v,  I/W  ytd/j^fj^  r,  ^ 
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document^  ahall  not  be  proved  or  varied  by  a  kind 
of  evidence  to  which*  as  appears  by  th^  conduct^ 
they  did  not  choose  to  trust  But  though  this  may 
be  done  where  the  contract  is  one  which  the  law 
does  not  require  to  be  in  writing,  yet  a  little 
consideration  will  show  that  where  a  writing  is 
necessary,  it  cannot  be  allowed  ;  for,  if  it  were,  the 
effect  of  the  verbal  evidence  would  be  to  turn  a 
contract  which  the  law  requires  to  be  in  writing 
into  one  partly  in  writing  and  partly  in  worda 
Therefore,  in  Ocas  v.  Lord  Nugent  (/),  it  was 
decided  that  a  contract  for  the  purchase  of  land 
(which,  by  the  Statute  of  Frauds,  is  required  to  be 
written)  cannot  be  altered  by  a  verbal  arrangement, 
although  made  subsequently.  The  same  reason 
would  obviously  apply  to  a  contract  for  the  sale  o£ 
goods,  or  to  any  contract  required  by  law  to  be  in 
writing  (m).  *^  Such  an  agreement  (i.e.,  the  one 
supposed  to  be  altered  by  parol)  must^"  said  the 
Lord  Chancellor,  (in  Mmmet  v.  Dewhirst,)  "be 
proved  ;  it  cannot  be  by  parol,  therefore  it  cannot 
be  proved  at  all "  (n). 
Patent  tad  Another  celebrated  distinction  on  this  subject  is^ 

ftmbiguitieB.  that  in  a  written  contract,  or,  indeed,  in  any  other 
written  instrummit,  if  there  be  a  patent  ambiguity, 
it  never  is  allowed  to    be  explained  by  verbal 

(2)  5  B.  <b  Ad.  58;  Simeea  Lynn,  6  M.  A  W.  109. 
V.  Robinson,  3  B.  K.  C.  928.  (w)  Emmet  v.  Dewhirst,  21 

(w)  Ste<id    V.   Dawher,    10  L.  J.  (Ch.)  497  ;  3  M,  &  G. 

A.   &    E.    67;    MarahM    v.  587. 
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evidencey  although  a  latent  cmbiguity  is  so  (o).  The 
meaning  of  the  expressions  patent  and  lateni  with 
reference  to  this  subject  is  as  follows : — 

A  patent  ambiguity  is  one  which  appears  on  the  what  is  % 
face  of  the  instrument  itself,  and  renders  it  am-  ambiguitj. 
biguous  and  unintelligible  :  as  if  in  a  will  there  were 
a  blank  left  for  the  devisee's  name  (p) ;  or  as  ii;  in 
the  body  of  a  bill  of  exchange,  it  appeared  to  have 
been  drawn  for  £200,  and  in  the  margin  the  figures 
usually  put  there  expressed  that  it  was  drawn  for 
jE245  (q).  In  this  latter  instance  the  Court  reftised 
to  admit  evidence  that  the  words  ^  and  forty-five  * 
had  been  omitted  by  mistake. 

A  latent  ambiguity  is  where  the  instrument  whaiiA 
itself  is  on  the  &ce  of  it  intelligible  enough,  but  a  uMgaiij. 
difficulty  arises  in  ascertaining  the  identity  of  the 
subject-matter  to  which  it  applies;  as  if  a  devise 
were  to  John  Smithy  without  further  description. 
In  that  case  the  devise  would  be  intelEgible  enough 
on  the  &ce  of  it^  and  if  there  were  only  one  John 
Smith  in  being,  no  difficulty  could  ansa  But  as 
there  are  several  thousaodsi,  it  would  be  impoerible 
to  tell  whidi  of  than  was  meant  without  admitting 
verbal  evidence,  whidb  would  accordingly  be 
admitted.  This  would  be  what  is  called  a  latent 
ambiguity,  because  it  would  not  appear  on  the  bee 

(o)  Baoon*8    Kaziinfl^    leg.  C.  C.  311;  Clayton  ▼.  Lord 

23.    See  Dodd  t.  Buirhan,  Nngeni,  13  K.  A  W.  200. 
31  L.  J.  (Ex.)  364.  {q)  Sanndenon  ▼.  Piper^  5 

(p)  Eufd  V.  B^,  3  Bro.  Bing.  N.  C.  425. 
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of  the  iiiBtruinenty  but  would  lie  hid  till  evidesce 
had  been  produced,  showing  that  there  vrere  a 
great  number  of  persons  corresponding  in  name 
with  the  devisee. 

The  force  and  application  of  this  rule,  and  the 
distinction  between  these  two  kinds  of  ambiguity, 
are  so  happily  expressed  and  illustrated  in  a  judg- 
ment of  the  Court  of  Exchequer,  in  the  case  of  Doe 
dem«  Hiscocks  v.  Hiscocks  (r),  that,  although  that 
judgment  was  given  on  the  case  of  a  will,  it  will 
be  very  use^  to  introduce  a  portion  of  it  hera 
"The  object  in  all  cases,"  said  the  Court,  "  is  to 
discover   the   intention  of  the  testator.     The  first 
and  most  obvious  mode  of  doing  this  is,  to  read 
his  will  as  he  has  written  it,  and  collect  his  inten- 
tion from  his  words.     But,  as  his  words  refer  to 
facts  and  circumstances  respecting  his  property 
and  his    &mily,  and    others  whom  he  names  or 
describes  in  his  will,  it  is  evident  that  the  mean- 
ing and  application  of  his  words  cannot  be  ascer- 
tained without  evidence   of  all   those   facts   and 
circumstances  (s).     To  understand    the    meaning 
of  any  writer,  we  must   first  be  apprised  of  the 
persons  and  circumstances  that  are   the  subjects 
of  his  allusions  or  statements^  and  if  these  are 
not  fully  disclosed  in  his  work,  we  must  look  for 
illustration  to  the  history  of  the  times  in  which 

(r)  6  M.  &  W.  363.     See     Bouse,  5  C.  B.  422. 
Doe  d.  Allen  y.  Allen,  12  A.  (s)  See  Burgess  y,  Wickham, 

&  E.  461  ;  Doe  d.  Gains  v.      31  L.  J.  (Q.  B.)  17. 
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he  wrote,  and  to  the  works  of  contemporaneous 
authora  All  the  facts  and  circumstances,  there- 
fore, respecting  persons  or  property  to  which  the 
will  relates,  are  undoubtedly  legitimate  and  often 
necessary  evidence,  to  enable  us  to  understand  the 
meaning  and  application  of  his  worda  Again,  the 
testator  may  have  habitually  called  certain  persons 
or  things  by  peculiar  names,  by  which  they  were 
not  commonly  known.  If  these  names  should 
occur  in  his  will,  they  could  only  be  explained 
and  construed  by  the  aid  of  evidence,  to  show  the 
sense  in  which  he  used  them,  in  like  manner  as 
if  his  will  were  written  in  cypher  or  in  a  foreign 
language.  The  habits  of  the  testator  in  these  par- 
ticulars must  be  receivable  as  evidence,  to  explain 
the  meaning  of  his  wilL 

''But  there  is  another  mode  of  obtaining  the 
intention  of  the  testator,  which  is^  by  evidence  of 
his  declarations^  of  the  instructions  given  for  his 
will,  and  other  circumstances  of  the  like  nature, 
which  are  not  adduced  for  explaining  the  words 
or  meaning  of  his  will,  but  either  to  supply  some 
deficiency  or  remove  some  obscurity,  or  to  give 
some  effect  to  expressions  that  are  unmeaning  or 
ambiguous.  Now  there  is  but  one  case  in  which 
it  appears  to  us  that  this  sort  of  evidence  of  inten^ 
tion  can  properly  be  admitted,  and  that  is  where 
the  meaning  of  the  testator's  words  is  neither 
ambiguous  nor  obscmre,  and  where  the  devise  is 
on  the  face  of  it  perfect  and  intelligible,  but^  from 
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some  of  the  circumstanoeB  admitted  in  proo^  an 
•ambiguity  arises  as  to  which  of  the  two  or  more 
things^  or  which  of  the  two  or  more  persons  (each 
answering  the  words  in  his  will),  the  testator 
intended  to  express.  Thus^  if  a  testator  devise  his 
manor  of  S.  to  A.  B.,  and  has  two  manors^  of  North 
S.  and  South  S.,  it  being  dear  he  means  to  devise 
one  only,  whereas  both  are  equally  denoted  by  the 
words  he  has  used ;  in  that  case  there  is  what  Lord 
Bacon  calls  'an  equivocation/  the  words  equally 
apply  to  either  manor ;  and  evidence  of  previous 
intention  may  be  received  to  solve  this  latent 
ambiguity,  for  the  intention  shows  what  he  meant 
to  do ;  and  when  you  know  that,  you  imme- 
diately perceive  that  he  has  done  it  by  the  general 
words  he  has  used,  which,  in  their  ordinary  sense, 
may  properly  bear  that  construction.  It  appears 
to  UBy  that,  in  all  other  cases,  parol  evidence  of  what 
was  the  testator's  intention  ought  to  be  excluded, 
upon  this  plain  ground,  that  his  wUl  ought  to  be 
made  in  writing;  and  if  his  intention  cannot  be 
made  to  appear  by  the  writing  explained  by 
circumstances,  there  is  no  will." 

A  latent  ambiguity,  therefore,  is  where,  on 
attempting  to  execute  the  contract,  it  is  foimd  that 
the  words  used  apply  equally  to  two  or  more 
different  things,  and  then  evidence  is  admissible  to 
show  which  of  them  was  the  thing  intended.  Thus, 
where  previously  to  a  contract  for  the  purchase  of 
wool  being  reduced  into  writing,  a  conversation 
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had  taken  place  between  the  buyer  and  the  seller, 
in  which  the  latter  had  said  that  he  had  a  quantity 
of  wool  partly  of  his  own  dip  and  partly  bought  of 
other  persons^  and  by  the  contract  when  reduced  to 
writing,  it  appeared  that  the  defendant  purchased 
of  the  plaintiff  a  certain  quantity  of  wool  described 
therein  as  ^'your  wool,''  it  was  considered  that 
evidence  of  the  conversation  was  admissible  to 
show  that  by  ^your  wooK  the  parties  meant  the 
wool  which  at  the  time  of  the  conversation  was  in 
the  seller^s  possession  {t).  "  The  subject-matter  of 
the  contract,"  said  Lord  Campbell,  C.  J.,  **  was  *  your 
wooV  and  I  am  of  opinion  that  when  there  is  a 
contract  for  the  sale  of  a  specific  subject-matter, 
parol  evidence  may  be  received  to  show  what  the 
nature  of  that  subject-matter  was»  and  that  in  effect 
may  be  by  proving  what  was  in  the  knowledge  of 
the  parties  at  the  time  of  the  contract  being  made.  * 
Now,  in  order  to  show  that,  it  was  proposed  to 
prove  the  conversation  between  the  plaintiff  and 
the  defendant,  in  which  it  was  mentioned  that  the 
plaintiff  had  wool  of  his  own,  and  also  that  he  had 
contracted  for  the  purchase  of  other  wooL  There 
was  knowledge  in  both  parties  of  what  the  subject- 
matter  waa  There  was  an  offer  to  buy  'your 
wool ' ;  that  was  the  specific  subject-matter  which 
was  to  be  purchased  Then  is  there  any  difficulty 
in  admitting  what  passed  at  that  conversation  1     I 

(0    MacdoncUd     v.    Lo7ig'      20  L.  J.  (Q.  B.)  256 ;  S.  O,  in 
hotfom,  28  L.  J.  (Q.  B.)  293  ;      Exch.  CL 
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think  that  there  is  none.  It  is  no  part  of  the 
contract,  and  is  not  adding  to  or  varying  a  written 
contract,  but  it  is  evidence  which  enables  us  to  say 
what  the  contract  referred  to.  It  seems  that  there 
was  a  reference  to  the  wool  which  was  in  the 
possession  of  the  defendant^  partly  obtained  from 
his  own  flocks^  and  partly  that  which  he  had  pur- 
chased from  other  peopla^ 

For  the  same  reason,  when  the  terms  of  a  written 
contract  signed  by  the  defendant  were,  "in  con- 
sideration of  my  entering  on  your  employ  at  such  a 
salary,  &c.,"  not  specifying  what  the  employment 
was,  evidence  that  the  defendant  being  in  the 
plaintiff's  service,  a  vacancy  in  another  department 
of  his  business  occurred,  which  the  defendant 
undertook  to  fill,  was  admitted  to  show  that  it  was 
this  vacancy  to  which  the  terms  of  the  written  con- 
iaract  referred  (u). 
FMge  and  There  is  on^  exception,  indeed,  engrafted  on  the 

customary  ^  .  . 

inddenta.  rule  which  forbids  the  reception  of  parol  evidence 
for  the  purpose  of  qualifying  the  sense  of  a  written 
contract ;  it  occurs  where  parties  have  contracted 
with  reference  to  some  known  and  established 
usage.  In  such  cases  the  usage  is  sometimes  allowed 
to  be  engrafted  on  the  contract,  in  addition  to  the 
express  written  terms.  When  they  have  so  con- 
tracted, the  reference  in  their  minds  to  the  usage  is 
similar  to  that  reference  which  exists  in  all  men's 
minds  (when  making  a  contract)  to  the  general  law. 

(w)  Mumfard  v.  Gething,  29  L.  J.  (C.  P.)  105. 
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In  the  latter  case  they  intend  that  where  their 
conkact  is  silent^  their  rights  shall  be  those  which 
the  general  law  annexes  to  the  stipulations  which 
they  have  expressed ;  and  in  the  former  they 
intend  that  the  rules  which  the  usage  of  the  place  or 
trade  annexes,  shall  regulate  their  rights  in  those 
particulars  in  which  their  agreement  is  silent  In 
both  cases  they  can  exclude  the  general  law  or  the 
usage  by  their  stipulations^  and,  in  both,  are  liable 
to  the  general  law  or  to  the  usage  where  their  con- 
tract does  not  exclude  their  operation  (a;),  by  show- 
ing, expressly  or  impliedly,  that  they  did  not  intend 
to  be  bound  by  it.  The  notoriety  of  the  custom 
makes  it  part  of  the  contract  The  admission  of 
evidence  of  custom  in  the  interpretation  of  con- 
tracts, has  often  been  objected  to;  but  it  seems 
difficult  to  resist  the  reasoning  in  the  follow- 
ing sentences  taken  from  Archbishop  Whaielej/s 
Edition  of  Foley  s  Moral  Philosophy  (y)  :  "  And 
here,  once  for  all,  I  would  observe,  that  innumer- 
able questions  of  this  sort  are  determined  solely 
by  custom;  not  that  custom  possesses  any  proper 
authority  to  alter  or  ascertain  the  nature  of  right 
and  wrong,  but  because  the  contracting  parties 
are  presumed  to  include  in  their  stipulation  all 
the  conditions  which  custom  has  annexed  to  con- 
tracts of  the  same  sort,  and  when  the  usage  is 
notorious,  and  no  exception  made  to  it  this  pre- 

{x)  Senior  v.  Armitage,  1      Warren,  1  M.  &  W.  466^ 
Holt,  N.  P.  197 ;   muton  v.         (y)  Page  127. 


S  OF  WRITTEN   OONTRACTa 

sumption  is  generally  agreeable  to  the  &ct.  The 
treatment  of  servants,  for  example,  as  to  diet» 
discipline,  and  aocommodation,  the  kind  and  quan* 
tity  of  work  to  be  required  of  them,  the  intermis- 
sion, liberty,  and  indulgence  to  be  allowed  them, 
must  be  determined  in  a  great  measure  by  custom; 
for  where  the  contract  involves  so  many  particu- 
lars, the  contracting  parties  express  a  few,  perhaps, 
of  the  principal,  and  by  mutual  understanding 
refer  the  rest  to  the  known  custom  of  the  coimtry 
in  like  casea"  The  custom  may  be  so  universally 
followed  in  the  place  or  trads  in  which  the  contract 
was  made,  that  no  one  can  be  supposed  to  have 
contracted  without  looking  upon  it  as  part  of  his 
contract  (z). 

Upon  such  reasonings  it  was  held,  in  the  leading 
case  of  Wiggleswwth  v.  Dallison  («),  where  a  lease 
of  land  under  seal  was  made  for  a  fixed  term  of 
years,  that  a  custom  of  the  parish  in  which  iiie 
land  lay,  that  the  tenant  should,  after  the  expira- 
tion of  the  term,  have  the  way-going  crop,  was 
obligatory  on  the  landlord ;  that  custom  not  alter- 
ing or  contradicting  the  agreement  in  the  case^ 
but  only  superadding  a  right  as  consequential  to 
the  taking.  Very  similar  to  this  was  the  equaUy 
leading  case  of  Hutton  v.  Warren  (6),  where  the 
plaintiff  had  held  under  a  lease  by  deed  which  had 

(2)    Queen    v.    Stoke -upoiu     I*  C.  520,  5th  ed. 
Treid,  2  Q.  "B.  303.  (h)  1  M.  &  W.  466. 

(a)  Dougl.  .201;    1  Smith, 
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Expired,  but^  oontinuing  to  occupy  without  further 
stipulation,  was,  according  to  law,  bound  by  the 
terms  of  the  expired  lease.  There  was  a  covenant 
in  the  lease,  tiiat  he  would  consume  on  the  &rm 
threeK][uarter8  of  the  hay  and  straw  raised  thereon, 
and  on  certain  other  property  not  comprised  in  the 
lease,  and  would  leave  for  the  landlord  such  of  the 
manure  thence  arising  as  was  not  used  upon  the 
farm,  receiving  a  reasonable  price  for  it  There 
was  also  a  custom  of  the  neighbourhood  that  the 
tenant  of  a  &xm  should  receive  from  the  landlord 
or  incoming  tenant  a  reasonable  allowance  for  seed 
and  labour  bestowed  on  the  arable  land  in  the  last 
year  of  his  tenancy,  and  should  leave  the  manure 
for  the  landlord  if  he  would  purchase  it.  The 
Court  considered  that  in  this  case  the  only  difierence 
material  to  the  question  between  the  covenant  and 
the  custom  was  that  the  covenant  obliged  the 
tenant  to  spend  on  the  farm  more  than  its  own 
produce  upon  being  paid  for  it,  which  was  not 
incompatible  with  the  custom,  but  virtually  left  it 
in  its  full  operation* 

But  the  Cotu*ts  never  admit  evidence  of  an 
usage  incompatible  with  the  written  contract ; 
for,  in  the  words  of  Mr.  Baron  Aldersan,  in  the 
case  of  Clarke  v.  JRaystane  (c),  "  Where  a  stipu- 
lation is  inconsistent  with  the  custom  of  the 
country,  the  contract  must  prevail  and  the  custom 

(c)  13  M.  Sl  W.  752. 
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of  the  country  must  be  exduded"  In  these  cases 
it  appears  to  be  simply  a  question  whether  the 
words  of  the  contract  themselves  sufficiently  dis- 
close the  full  import  of  the  contract:  if  so^  no 
custom  can  vary  it,  and  no  evidence  of  custom 
is  admissibla 

But  a  tenant  may  avail  himself  of  a  local  custom 
to  take  an  away-going  crop  after  the  expiration  of 
his  term  under  a  lease;  although  the  terms  of 
holding  during  the  continuance  of  it  are  inconsis^ 
tent  with  the  custom,  if  it  contsdn  no  stipulation? 
as  to  the  mode  of  quitting  {d).  For  it  is  evident 
that  the  rights  of  the  landlord  and  tenant  may  be 
governed  by  the  terms  of  the  agreement  during  the 
tenancy,  and  by  the  terms  of  the  custom  immediately 
afterwards. 

The  following  example  relative  to  annexing  a 
custom  to  the  stipulations  in  a  lease  is  also  well 
worth  observing.  A  lease  for  seven  years  contained 
a  clause  ''  that  the  tenant  should,  during  the  term, 
consume  with  stock  on  the  farm  all  the  hay,  straw, 
and  clover  grown  thereon,  which  manure  should  be 
used  on  the  farm ;  and  should,  in  the  last  year  of 
the  term,  leave  not  less  than  fourteen  acres  of  land 
summer  fallowed,  manured  with  a  full  quantity  of 
manure,  and  sown  in  good  time  for  sheep  feed/' 
But  there  was  a  custom  in  the  parish  that  an  out- 
going tenant  who,  on  coming  in,  had  paid  for  the 

{d)  Holding  v.  Figgott,  7  Bing.  466. 
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straw,  was  entitled  to  be  paid  for  it  on  going  out^ 
which  payment  on  coming  in  had  in  &ct  been  made 
by  the  plaintiff  It  was  held  that  the  provision  in 
the  lease  did  not  prescribe  anything  to  be  done  with 
the  straw  on  quitting,  and  that  the  costom  bound 
the  outgoing  tenant  to  leave  the  straw,  and  entitled 
him  to  be  paid  for  it  (e).  But  in  a  case  where,  by 
the  custom  of  the  country,  the  outgoing  tenant  was 
entitled  to  an  allowance  for  foldage  fix>m  the  incom* 
ing  tenant,  but  the  lease  under  which  the  former 
had  held  specified  certain  payments  to  be  made 
by  the  incoming  to  the  outgoing  tenant  at  the 
time  of  quitting  the  premises^  among  which  there 
was  not  included  any  payment  for  foldage ;  the 
Court  considered  that  the  terms  of  the  lease  ex« 
eluded  the  custom,  and  that  the  outgoing  tenant 
was  not  entitled  to  any  allowance  in  respect  of 
foldage  (/> 

Parol  evidence  is  admissible  to'^annex  customary  Costomaij 
incidents  to  written  oontracte,  not  only  contracts  '^^'^'^ 
between  landlord  and  tenant^  but  commercial  con- 
tracts^ and  contracts  in  other  transactions  of  life  in 
which  known  usages  have  been  established. 

Thus,  a  person  employing  a  broker  on  the  Stock 
Exchange  impliedly  gives  him  power  to  act  in  ac- 
cordance with  the  rules  there  established,  although 
he  makes  no  mention  of  them  in  his  instructions^ 

(e)  Muncey  v.   Dennis,  26      B.  &  A.  746 ;   see  EoberU  v. 
L.  J.  (Ex.)  66 ;  1  H.  &  N.  216.     Barker,  1  C.  &  M.  808. 
(/)  Webb  V.  Flummer,  2 
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and  although  he  may  even  be  ignorant  of  them  (g). 
But  of  courae  the  rules  by  which  he  so  gives  the 
broker  authority  to  act,  must  be  rules  existing 
when  the  contract  is  made,  not  such  as  are  made 
after  it  is  completed  (A).  Thus  also  an  agreement 
in  writing  to  serve  from  11th  November,  1815,  to 
11th  November,  1817,  at  certain  wages^  "in  which 
the  servants  engage  to  lose  no  time  on  our  account, 
to  do  our  work  well  and  behave  themselves  in  every 
respect  as  good  servants,"  was  considered  consistent 
with  a  usage  in  the  particular  trade  for  servants, 
under  similar  contracts,  to  have  certain  holidays 
and  Sundays  to  themselves  (t). 

In  another  instance  there  was  an  agreement  in 
writing  between  a  master  and  a  servant  in  the 
woollen  and  mohair  cloth  manufacture,  that  the 
plaintiff  should  serve  the  defendant  therein  at  £150 
a-year,  provided  that  if,  at  the  end  of  the  year,  the 
defendant  had  foimd  that  the  plaintiff  had  done 
sufficient  business  to  justify  him  in  making  up  his 
salary  to  £180,  he  would  make  him  a  donation  of 
£30.  A  general  custom  in  the  trade  was  proved 
that  either  party  might  determine  the  service  upon 
^ving  the  other  a  month's  notice ;  and  the  question 

(g)  Sutton  V.  Tatham,  10  C    R    N.  S.)  176  ;  Smith  v. 

A.  &  E.  27.     See  Baylijfe  v.  Undo,  27  L.  J.  (C.  P.)  335. 

Sutterworth,   1    Exch.    425 ;  (h)  Westropp  v.  Solomon,  8 

Stewart  v.  Catity,  8  M.  &  W.  C.  B.  345. 

160;    Bayley   v.    WUkins,    7  (t)    R    v.     Stockton^upon- 

C.  B.  886  ;  Taylor  t.  Stray,  Trent,  5  Q.  B.  303. 

26  L.  J.  (C.  P.)  185,  287  ;  2  • 
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was,  whether  the  terms  of  the  agreement  were  such 
as  to  exclude  the  cxistom.  The  Court  clearly 
thought  that  there  was  not  anything  in  it  to  have 
that  effect.  Crawder,  J.,  observed  that  the  agree- 
ment did  not  contain  any  stipulation  as  to  the  time 
of  quitting  the  service,  or  as  to  the  term  of  dis- 
missal. If  it  had  contained  such  stipulations,  then, 
according  to  the  authorities,  the  custom  would  have 
been  excluded,  for  the  question  in  all  these  cases  is, 
whether  the  incident  which  it  is  sought  to  import 
into  the  contract  is  consistent  with  the  terms  of 
the  written  instrument  {k). 

For  the  same  reason,  in  a  case  where  it  was 
proved  that  in  the  tobacco  trade  whenever  a  sale  of 
tobacco  takes  place,  and  the  written  contract  of  sale 
contains  no  stipulation  on  the  subject  of  samples, 
but  samples  are  actually  delivered,  a  usage  prevails 
to  consider  the  vendor  as  agreeing  that  the  bulk 
shall  correspond  with  the  sample ;  and  the  question 
in  the  case  was,  whether  the  usage  was  excluded 
by  implication ;  the  Court  of  Exchequer  decided 
that  the  usage  might  be  proved,  annexing  thereby 
an  additional  term  to  the  written  contract  not 
inconsistent  with  it  (Z).  One  more  instance  of  a 
mercantile  contract  to  which,  although  in  writing,  a 
customary  usage  has  been  annexed,  will  suffica  In 
a  late  instance,  a  bill  of  lading  provided  that  goods 

(k)  Parker  v.  Ibbetson,  27  (/)  Syers  v.  Jonas,   2   Ex. 

L.  J.  (C.  P.)  236.  111. 
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should  be  deliyered  to  the  consignee  or  his  assigns 
at  Liverpool,  he  or  they  paying  freight  for  the  same, 
•|  of  a  penny  per  lb.,  with  primage  and  average 
accustomed  The  shipowner  sued  the  indorsee  of 
the  bill  of  lading,  who  had  accepted  the  goods,  to 
recover  the  freight  and  primage,  when  the  latter 
was  allowed  to  prove  a  custom  at  Liverpool  by 
which  he  was  entitled  to  a  deduction  of  three 
months'  discount  from  the  freight  (m).  *'  Li  all 
contracts "  (said  Coleridge^  J.,  delivering  the  judg- 
ment of  the  Court),  "as  to  the  subject-matter  of 
which  a  known  usage  prevails^  parties  are  found  to 
proceed  upon  the  tacit  assumption  of  these  usages. 
They  commonly  reduce  into  writing  the  special 
particulars  of  thdr  agreement,  but  omit  to  specify 
these  known  usages^  which  are  included,  however 
(as  of  course),  by  mutual  understanding.  Evidence, 
therefore,  of  such  usages  is  receivable.  The  con- 
tract in  truth  is  partly  express  and  in  writing, 
partly  implied  or  understood  and  unwritten.  But 
in  these  cases  a  restriction  is  established  on  the 
soundest  principle,  that  the  evidence  received  must 
not  be  of  a  particular  which  is  repugnant  to  or 
inconsistent  with  the  written  contract.  Merely 
that  it  varies  the  writing  is  not  enough  to  ex- 
clude the  evidence,  for  it  is  impossible  to  add  any 
material  incident  without  altering  its  e£fect  more 
or  less. 

{m)  Broimi  V.  Bi/me,  23  L.  J.  (Q.  B.)  313 ;  3  E.  &  B.  703. 
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The  Mowing  are  instances  in  which  the  usage 
has  been  held  inconsistent  with  the  contract : — 
Where  one  carried  on  business  as  a  tallow  merchant^ 
through  an  agent  who  always  used  his  own  name, 
but  was  universally  known  to  represent  the  mer- 
chant, evidence  of  a  custom  in  the  tallow  trade  to 
reject  on  such  contracts  the  principal,  and  to  look 
to  the  broker  alone  for  the  fulfilment  of  the  con- 
tract, was  held  inadmissible  as  being  inconsistent 
with  it  (n).  And  again,  where  in  a  policy  of 
assurance  it  was  expressed  that  the  insurance  on 
the  ship  should  continue  until  she  was  moored 
twenty-four  hours,  and  on  the  goods  till  safely 
landed,  it  was  held  that  a  usage  that  the  risk  on 
the  goods  as  well  as  on  the  ship  expired  in  twenty- 
four  hours  was  inadmissible  (o). 

Upon  the  same  ground,  where  an  attorney  entered 
into  a  written  contract  whereby  he  agreed  to  take 
into  partnership  in  the  business  of  an  attorney,  a 
person  who  had  not  at  that  time  been  admitted,  no 
time  being  fixed  by  the  writing  for  the  commence* 
ment  of  the  partnership,  it  was  decided  that  (no 
time  being  expressly  appointed)  the  partnership 
commenced  from  the  date  of  the  agreement ;  and 
that  parol  evidence  could  not  be  received  to  show 
that  the  agreement  was  not  to  take  effect  imtil  the 
intended  partner  should  be  duly  admitted,  for  such 

(n)  Trueman  v.  Loder,   1 1      Littledale,  6  A.  &  E.  486. 
A.  &  E.  589  ;  Magee  v.  Aih'ih'         {o)    Parkinson    v.    Collier, 
sotff  2  M.  A  W.  440 ;  Jones  v.     Park,  on  Ins.  47. 
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evidence  would  make  the  agreement  diffeient  from 
that  which  it  purported  to  be,  namely,  an  agree- 
ment for  a  present  partneidnp  (p). 
TemiB  uted  Moroover,  where  terms  are  used  which  are  known 

penoDs.  ^  and  understood  by  a  particular  dass  of  persons  in  a 
certain  special  and  pecuUar  sense,  evidence  to  that 
effect  is  admissible  for  the  purpose  of  applying  the 
instrument  to  its  proper  subjedrmatter ;  and  the 
case  seems  to  fall  within  the  same  consideration 
as  if  the  parties,  in  framing  their  contracts,  had 
made  use  of  a  foreign  language,  which  the  Courts 
are  not  bound  to  understand.  Thus^  where  by 
a  charter-party,  a  vessel  with  a  cargo  of  coals 
to  Algiers  was  to  be  unloaded  at  a  certain  rate 
per  day,  and  if  detained  longer  the  charterer 
was  to  pay  so  much  per  day  from  the  time  of 
the  vessel  being  ready  to  unload  and  in  turn  to 
deliver^  evidence  was  admitted  to  show,  that^  in 
the  port  of  Algiers,  these  words  had  acquired 
a  peculiar  meaning  (q).  And  where  one  of  the 
terms  of  a  chakter-party  was  that  the  vessel 
should  proceed  to  Newcastle  and  there  be  ready 
'*  in  regular  turns  of  loading,"  it  was  decided  that 
the  question  what  was  loading  in  a  reasonable 
time  ought  not  to  be  decided  without  reference  to 
the  usage  of  the  port  in  respect  of  loading;  a  custom 
in  this  respect  having  been  proved  to  exist  (r). 

(p)    Williams  v.   JoTies^   5     C.  B.  412. 
B.  &  C.  108.  (r)  Leideman  v.  Sehulfz,  23 

(q)  Rohertaon  v.  Jackson,  2      L.  J.  (C.  P.)  17;  14  C.  B.  3» ; 
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Upon  this  principle  evidence  has  been  admitted  to 
show  that  in  mercantile  contracts  the  Gulf  of 
Finland  is  considered  as  within  the  Baltic,  although 
the  two  seas  are  considered  separate  and  distinct  by 
geographers  (s).  So  evidence  is  admissible  to  prove 
that  in  similar  contracts  the  Mauritius  is  treated  as 
an  Indian  island,  although  treated  by  geographers 
as  African  (t).  Parol  evidence  has  been  received 
to  show  the  meaning  of  the  word  *  level '  in  a  lease 
of  coal  mines  (u)  ;  that  the  word  London  has  a 
colloquial  sense  other  than  the  City  (x)  ;  and  that, 
by  the  usage  of  a  particular  district^  1 000,  applied 
in  a  lease  to  rabbits  on  the  land,  meant  1200  {y). 
In  like  manner,  where  an  auctioneer  was  employed 
to  sell  land  under  a  written  contract  that  he  should 
be  paid  1  per  cent,  commission,  but  if  the  estate 
were  not  sold  within  two  months  after  the  day  of 
auction,  then  he  should  be  paid  ^  per  cent,  only ; 
although  this  time  by  itself  meant  two  months  of 
four  weeks  each,  yet  evidence  of  those  words  being 
used  in  the  auction  trade  in  the  sense  of  calendar 
months  is  admissible,  and  the  jury  may  find  that 
they  were  so  used  in  this  contract  (z).     Where  a 

see  Hudson  v.  Glementson^  25  A.  db  E.  302. 

L.  J.  (C.  P.)  234 ;  18   C.  B.  (x)  Mailan  v.  May,  13  M. 

213.  &  W.  511. 

(s)  Udhe  V.  Walters,  3  Camp.         (y)  Smith  v.  Wilson,  3  B. 

16.  &  Ad.  728. 

(0  Robertson  v.  Money,  Ry.         (»)  Simpson    v.   Margitson, 

&  Mood.  75.  11  Q.  B.  23. 

(u)  Clayton  v.    Gregsnn,   5 


64  OF  WBTTTEN  CONTBACfTS. 

contract  was  made  to  sell  mess  pork  of  Scott  k  Co., 
evidence  was  admitted  to  show  that  in  the  market 
it  was  understood  to  mean  mann&ctured  by  Scott  & 
Co.  (a) ;  and  where  a  corn-merchant  abroad  sent 
instructions  to  his  com  factor  in  London  to  sell  oats 
on  his  account,  evidence  was  admitted  to  show  that 
by  the  custom  of  the  London  corn  trade  a  factor 
acting  under  such  instructions  was  warranted  in 
selling  in  his  own  name  (6).  In  another  instance, 
a  memorandum  for  a  wager  on  a  steeple-chase 
described  the  race  as  four  miles  across  a  country, 
and  evidence  was  received  to  explain  that  across  a 
country  meant  that  the  riders  were  to  go  over  all 
obstructions  and  not  to  avail  themselves  of  an  open 
gate  (c).  In  another  case,  an  agreement  in  writing 
was  made  by  an  actress  to  perform  at  defendant's 
theatre,  who  agreed  to  engage  her  for  three  years, 
and  to  pay  her  so  much  a  week.  In  an  action  for 
the  salary  the  defendant  was  allowed  to  prove  that 
according  to  imiform  usage  in  the  theatrical  pro- 
fession the  actress  was  to  be  paid  during  the 
theatrical  season  only — that  is,  while  the  theatre 
was  open  (d).  Upon  the  same  principle,  where  the 
defendant  contracted  by  a  charter-party  to  load  in 


(a)  Powell  V.  Norton,  2  Bing.  (c)  Evans  v.  Fraft,  3  M.  & 

N.  C.  668.  G.  769. 

(6)  Johnston  v.  Ushcme,  11  (d)  Grant  v.    Maddox,    15 

A.  &  E.  549  ;  Graves  v.  Legg,  M.  &  W.  737 ;  Myers  v.  Sari, 

26  L.  J.  (Ex.)  316 ;   11  Ex.  30  L.  J.  (Q.  B.)  9. 
642. 
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Trmidad  a  full  and  oomplete  cargo  of  sugar, 
molasses,  or  other  lawful  produce,  and  he  did  load 
as  many  puncheons  of  sugar  and  molasses  as  the 
ship  would  hold,  he  was  held  to  have  ^Ifilled  his 
contract,  because,  by  the  custom  of  Trinidad,  a  full 
and  complete  cargo  of  sugar  and  molasses  meant  a 
cargo  of  those  goods  packed  in  puncheons  (e).  So 
it  has  been  decided  that  a  usage  and  custom  that 
underwriters  are  not,  under  the  ordinary  form  of 
policy,  liable  to  general  average  on  account  of 
throwing  overboard,  and  consequent  loss  of,  any 
timber  stowed  on  deck,  is  not  inconsistent  with  the 
terms  of  such  policy,  although  those  terms  have 
been  always  held  to  render  the  insurer  liable  for 
g«e«l  .^.ge  (/>  And  wl»«  nndng  ,h^ 
were  sold  which  specified  the  times  of  payment,  but 
not  the  time  of  deUveiy,  proof  of  a  usage  among 
brokers  in  mining  shares,  that  on  contracts  for  the 
sale  and  purchase  of  such  shares,  the  deUvery  of 
them  should  take  place  concurrently  with,  and  at 
the  time  agreed  upon  for  payment,  and  that  the 
purchaser  was  not  at  liberty  to  demand  the  de- 
livery of  them  before  the  time  of  payment,  was 
admitted  (g). 

But,   as   said   by   Lord  Lyndhurst^    C.  B.,   in 

(e)  Cnihhert  v.   Cunmings^  (^)  Field  v.  Ldean,  30  L.  J. 

(Ex.  Ch.),  24  L.  J.  (Ex.)  310  ;  (Ex.)   168  in  Ex.   Ch.  ;   see 

11  Ex.  405.  Spartali  v.  Benecke,  10  C.  B. 

(/)  Miller  V.  Tiiheringtan,  212. 
30  L.  J.  (Ex.)  217. 
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JSlachet  v.  Royal  Exchange  Insurance  Company ^ 
although  '^  usage  may  be  admissible  to  explain  what 
is  doubtfiil,  it  is  never  admitted  to  contradict  what  is 
plain."     In  this  case  a  policy  of  insurance  in  usual 
form  upon  the  ship  fumitiure  and  apparel  generally 
was  sought  to  be  qualified  to  the  exclusion  of  a 
boat  slung  on  the  quarter  by  proving  a  usage  at 
Lloyd's  to  that  effect.    It  is  obvious  that  this  usage 
ought  to  be  rejected,  as  it  was  not  to  explain  the 
policy  or  to  introduce  matter  upon  which  it  was 
silent,  but  was  in  direct  variance  with  the  words  of 
the  policy,  and  in  plain  opposition  to  the  language 
it  used  (^).     A  contract   was  made  with  a  ship- 
owner by  a  broker  to  have  a  fuU  cargo  for  the 
ship,  the  rates  of  freight  for  which  would  average 
40^.  a  tcm,  and  at  least  nine  cabin  passengers, 
passage  money  to  average  £75.     The  contract  was 
fulfilled  as  to  the  cabin  passengers,  but  the  average 
rate  of  freight  for  the  goods  put  on  board  was  only 
32^.  a  ton ;   but  several  steerage  passengers  were 
shipped  whose  passage  money  made  up  the  average 
earnings  of  the  ship  to  40^.  a  ton.     Evidence  that 
the  words  cargo  and  freight  in  the  voyage  the  ship 
was  engaged  in  would  include  steerage  passengers, 
and  the  net  profit  arising  from  their  passage  money, 
was  rejected  (i).     The  object  of  extrinsic  evidence 
in  these  cases  is  to  explain  terms  and  modes  of 

{h)  2  C.  &  J.  244.     8,  V.     L.  J.  (Ex.)  217. 
Myers  v.  Sari,  30  L.  J.  (Q.  B.)         (t)  Lewis  v.  Marshall,  7  M. 
9  ;  Maier  v.  Tithenngtan,  30      &  G.  729. 
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expiression  which,  although  belonging  to  the  English 
language,  are  not  intelligible  to  all  who  understand 
it,  but  have  acquired  by  usage  a  definite  sense  and 
meaning    known    amongst  a  particular    dass    of 
person^which  can  be  well  asceSed  by  means  of 
the  teBtimony  of  those  who  are  conversant  with  the 
peculiar  use  of  those  terms.     The  witnesses  for  this 
purpose  may  be  considered  as  the  sworn  interpreters 
of  the  language  of  commerce,  art,  or  place  in  which 
the  contract  is    written.     But   beyond  this  the 
principle  does  not  extend.     If  plain  and  ordinary 
terms  and   expressions,  to  which   an  unequivocal 
meaning  belongs,  which  is  intelligible  to  all,  are 
used,  that  plain  sense  and  meaning  ought  not  to  be 
altered  by  mercantile  understanding  and  usage.   To 
allow  such  alteration  would  be  to  make  it  legal  to 
say  one  thing  and  mean  another,  and  would  render 
a  writing  useless.     Therefore  parol  evidence  cannot 
be  given   to  explain  the  meaning  of  the   words 
**  more  or  less ''  in  a  mercantile  contract  (k).     And 
where  a  man  contracts  in  his  own  name,  evidence 
to  excuse  him  from  liabiUty  on  the  ground  of  a 
custom  in  Liverpool  to  send  in  broker  s  notes  with- 
out   disclosing    the    principal's  name    cannot  be 
received  ;  and  Alderson^  B.,  said  the  custom  offered 
to  be  proved  was  a  custom  to  violate  the  conunon 
law  of  England  (I). 

(k)  Cross yJEglin,  2  B.  <fe  Ad.  (Z)  Magee  y.  Atkinson,2  M. 
106  ;  see  Moore  y.  Campbell,  ft  W.  440;  Jones  y.  Lit tledah 
10  Ex.  323 ;  23  L.  J.  (Ex.)  310.     6  A.  &  £.  486. 
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Tt  must  be  borne  in  mind,  in  the  application  of 
all  these  rules,  that  evidence  of  words  being  used  in 
a  certain  sense,  or  that  certain  incidents  are  annexed 
by  custom  in  certain  places  and  amongst  certain 
classes  of  persons,  does  not  raise  a  conclusion  of  law 
that  the  contracting  parties  used  the  terms  in  those 
senses,  or  that  the  incident  must  necessarily  be 
annexed,  but  is  only  evidence  from  which  a  jury 
may  draw  the  conclusion  that  such  was  the  meaning 
of  the  parties,  or  such  the  custom  or  usage  (m).  It 
must  also  be  borne  in  mind  that  although,  in  the 
classes  of  cases  mentioned,  evidence  of  usage  may 
be  received  to  explain  the  written  contract^  yet, 
when  the  jury  have  decided  on  the  meaning  of 
the  term,  it  is  not  for  them  but  for  the  Court  to 
put  a  construction  upon  the  entire  contract  or 
document  (n). 

It  must  also  be  observed,  before  quitting  this 
subject,  although  it  may  be  deduced  from  the  very 
terms  of  the  rules  of  which  we  have  been  treating, 
that  if  the  contract  itself  be  unusual,  evidence  of 
the  usage  and  custom  of  the  trade  in  the  course  of 
which  the  unusual  contract  arose,  ought  not  tobe 
received  to  explain  it  (o). 

It  seems  hardly  necessary  to  say  that  before  the 


(m)  Clayton  v.  Oregson^  6 
A.  <fe  E.  302  ;  Smiih  v.  Wilson, 
3  B,  &  Ad.  728. 

(n)  Hutchinson  v.  Bowker,  5 
M.    &   W.    535;    Neilson  v. 


Harford,  8  M.  A  W.  806. 

(o)  Leti^is  V.  Marshall,  7  M. 
&  G.  729  ;  Baxter  v.  Nurse,  6 
M.  <b  G.  935. 
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af^lication  <^  these  rules  arises,  the  writing  to  which 
thej  are  to  be  s^plied  must  really  be  a  complete 
contractw  But,  in  fact,  considerable  nicety  of  judg« 
ment  has  been  found  requisite  upon  the  question 
whether  in  fact  such  contract  does  exist.  Thus, 
where  in  a  printed  catalogue  of  articles  to  be  sold 
by  auction,  a  dreaaing  case  was  described  aa  having 
silver  fittings,  but  at  the  sale  the  auctioneer  stated, 
in  the  defendant  s  hearing,  that  the  catalogue  was 
incorrect  in  describing  the  fittings  as  silver,  and  it 
woiild  be  sold  as  having  plated  fittings,  but  no 
alteration  was  made  in  the  catalogue :  in  an  action 
for  the  price,  it  was  proposed  to  prove  what  the 
auctioneer  had  said,  but  this  was  objected  to,  as 
attempting  to  vary  by  parol  a  written  contract. 
But  the  Court  considered  the  evidence  to  be  unob- 
jectionable, as  in  fact  the  auctioneer  dedined  to 
sell  by  the  printed  particulars,  and  the  contract  of 
sale  was  altogether  oral  (p).  And  again,  where 
goods  were  ordered  by  letter  which  did  not  mention 
any  time  for  payment,  and  the  goods  were  accord- 
ingly delivered  with  an  invoice  equally  silent  upon 
that  point,  it  was  decided  that  parol  evidence  might 
be  given  that  it  had  been  stipulated  by  the  parties 
that  certain  credit  should  be  given  which  was  not 
expired.  It  wiU  be  observed  that  in  this  ini^tanoe 
the  letter  and  the  invoice  together  did  not  form  a 
contract,  which,  indeed,  did  not    exist    until  the 

(p)  Eden  v.  Blake,  13  M.  &  W.  614. 
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goods  were  delivered,  and  cousequeDtly  no  rule  was 
violated  in  receiving  evidence  that  credit  had  been 
stipulated  for  (q).  In  order,  said  ParkCy  B^  to 
render  the  defendant  liable,  there  must  be  some 
evidence  to  take  the  case  out  of  the  Statute  of 
Frauda  That  liability  arises  from  his  receipt  and 
acceptance  of  the  good%  and  if  the  plaintiff  relied 
on  that,  the  defendant  would  have  been  at  liberty 
to  show  upon  what  terms  he  accepted  them,  by 
going  into  evidence  of  the  conversation  which  took 
place  at  the  time  the  order  was  given.  But  the 
plaintiff  instead  of  having  recourse  to  the  receipt 
and  acceptance  of  the  goods,  put  in  the  original 
order,  which,  without  further  explanation  by  parol, 
would  be  an  order  for  payment  on  delivery.  I^ 
then,  the  plaintiff  instead  of  giving  further  evi- 
dence to  explain  this  order ^  says  that  the  defendant, 
by  accepting  the  invoice  which  treats  him  as  a 
purchaser,  has  had  ample  notice,  and  therefore  there 
is  an  acceptance  of  the  terms  of  the  sale,  it  is 
competent  for  the  defendant  to  show  that  he 
received  the  goods  on  the  understanding  that  he 
bought  them  on  credit.  Under  the  Statute  of 
Frauds,  says  Alderson,  B.,  a  contract  to  deliver 
goods  without  mentioning  a  time  of  payment  means 
that  the  delivery  and  the  payment  shall  be  contem- 
poraneous acts.     Here  the  difficulty  is  of  a  different 


(q)  Lockett  v.  NicMin^  2  Ex.  93 ;  Stoues  v.  Dowler,  29  L.  J. 
(Ex.)  122.     * 
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nature.  The  documents  in  question  are  not  a 
contract,  but  are  wiitings  out  of  which,  with  other 
things,  a  contract  is  to  be  made.  The^  question 
then  is,  whether  the  defendant  has  not  a  right  to 
adduce  evidence  not  to  contradict  the  written 
instruments,  but  to  show  the  real  contract  of  which 
the  paper  contains  only  one  of  the  terma  In  order 
to  do  that,  the  defendant  must  resort  to  the  previous 
conversation  (r).  This  rule  has  been  well  illus- 
trated by  a  more  recent  case,  in  which  a  tradesman 
having  in  an  invoice  described  himself  as  the  seller 
of  certain  goods,  it  was  attempted  to  sue  him  for  a 
deficient  deUvery  and  improper  packing  of  the 
goods,  in  consequence  of  which  they  became  de^ 
teriorated  on  a  voyage.  He  was,  it  was  strongly 
argued,  estopped  by  his  invoice  from  saying  that 
he  was  not  the  seller  of  the  gooda  But  he  was 
allowed  to  prove  that  the  goods  were  bought  by 
the  plainti£&  from  another  person,  and  were 
included  by  the  defendant  in  his  invoice  at  the 
plaintift's  rei^uest,  and  for  his  convenience,  for  the 
purpose  of  enabling  him  to  pay  the  price  with 
greater  facility.  "  No  doubt,"  said  the  Chief  Baron, 
"  an  invoice  is  in  some  cases  very  strong,  and  the 
strongest  possible  evidence  of  a  contract.  But  here 
the  actual  contract  was  made  before  the  invoice  was 
contemplated,  and  therefore  it  would  not  alter  the 
original  terms  of  the  contract     In  many  cases  it 

(r)  Id.     See  Jeffei-y  v.  Wallon,  1  Stark.  267. 


72  THE  8TATUTB  OF  FRAUDS. 

may  be  part  of  the  oontract^  but  here  the  actual 
contract  wsu9  a  verbal  one  "  (s). 

The  other  point  to  which  I  alluded,  aa  coosti- 
tuting  an  important  practical  distinction  between 
simple  contracts  by  mere  words  and  simple  con« 
tracts  in  writing  (t)  is,  that  there  are  several  mat- 
ters, which,  although  they  are  capable  of  becoming 
the  subjects  of  Simple  Contract,  cannot^  never- 
theless, be  contracted  for  without  writing^  so  as  to 
give  either  party  a  right  of  action  on  such  contract. 
By  &x  the  most  important  class  of  contracts 
subject  to  this  observation  are  those  falling  within 
the  enactments  of  the  StatiUe  of  Frauds.  And 
these  are  of  such  very  constant  recurrence  in 
practice,  that  it  will  be  right  to  devote  some  time 
to  their  consideration, 
sutnteof  The    Statute    of   Frauds    was    passed    in    the 

twenty- ninth  year  of  the  reign  of  Charles  IL,  and 
is  the  3rd  cap.  of  the  statute-book  of  that  year. 
It  is  said  to  have  been  the  joint  production  of 
Sir  Matthew  Hale,  Lord  Keeper  Guilford,  and 
Sir  Leoline  Jenkins,  an  eminent  civilian.  The 
great  Lord  Nottingham  used  to  say  of  it 
"  that  every  line  wa^  worth  a  svhsidyJ"  Indeed, 
almost  every  word  of  it  has  been  the  subject  of 
anxious  discussion,  resulting  from  the  circum- 
stance that  the  matters  which  its  provisions  re- 
gulate   are    those    which  are  of  everyday  occur- 

(s)  Holding  v.    Elliott,   29  (t)  See  p.  35. 

L.  J.  (Ex.)  134. 
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rence  in  the  course  of  our  transactions  with   one 
another. 

The  chief  object  of  pasedng  the  statute  was,  to  i^  oiyectf. 
prevent  the  facility  to  frauds,  and  the  temptation 
to  perjury,  held  out  by  the  enforcement  of  obliga- 
tions depending  for  their  evidence  upon  the  im-* 
assisted  memory  of  witneasea  How  great  this 
temptation  and  facility  in  their  own  nature  are,  is 
obvious ;  and,  accordingly^  the  statute,  in  the  1st 
section,  declares  its  own  enactment  to  be  ^'  for  the 
prevention  of  many  fraudulent  practices,  which  are 
commonly  endeavoured  to  be  upheld  by  perjury 
and  subornation  of  perjury ;"  and  then  it  goes  on 
to  provide  for  various  cases,  in  which  it  .was  appre- 
hended that  such  practices  were  most  likely  to 
occur.  The  1st  of  the  twenty-five  sections  of  which 
it  consists  is  levelled  at  parpl  conveyances  of  land, 
and  contains  the  celebrated  enactment^  of  which 
you  have  doubtless  often  heard,  that  they  shaJl 
create  estates  at  will  only.  The  2nd  section  excepts 
from  this  enactment  the  case  of  leases  not  exceeding 
three  years  from  the  making  thereof  and  reserving 
two-thirds  of  the  annual  value  as  rent. 

The  3rd  section  forbids  parol  assignments,  grants^ 
or  surrenders;  the  5th  is  levelled  at  imattested 
devises;  the  6th  at  secret  revocations  of  devises; 
the  7ih  at  parol  declarations  of  trust ;  the  19th  and 
20th  against  nuncupative  wills  of  personalty ;  and 
the  21 8t  against  verbal  alterations  in  written 
wills. 
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But  the  two  sections  which  mainly  affect  con* 
tracts,  and  which,  consequently^  axe  diiefly  impor- 
tant to  the  subject  of  this  Lecture,  are  the  Ath  and 
17  th. 
Sect.  4.  The  4th  section  enacts — ^  That  no  action  shall 

be  brought  t/O  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages 
out  of  his  own  estate ;  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for 
the  debt^  default,  or  miscarriage  of  another  person  ; 
or  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage;  or  upon  any 
•  Sic  contract  or^  sale  of  lands,  tenements^  or  heredita- 

ments, or  any  interest  in  or  concerning  them ;  or 
upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making 
thereof;  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereimto  by  him  lawfully  authorised  " 
HeMbof  The  contracts  provided  for  by  this  section  are, 

therefore,  as  you  will  have  observed  — 

1st.  Promises  by  an  executor  or  administrator 
to  answer  damages  out  of  his  own  estata 

2nd.  Promises  to  answer  for  the  debU  default,  or 
miscarriage  of  another  person. 

3rd.  Agreements  made  in  consideration  of  mar- 
riage* 

4th.  Contracts  or  sales  of  lands,  tenements,  or 


■ect.  4. 
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hereditaments,  or  any  interest  in  or  concerning 
them. 

5th.  Agreements  not  to  be  perform^  within  the 
space  of  a  year  aiR^er  the  making  thereof 

The  latter  part  of  the  section  appHes  equally  to 
each  of  these  five  sorts  of  contract^  which  are  equally 
prohibited  from  being  made  the  subject-matter 
of  action,  imless  the  agreement  or  some  not^-  of 
memorandum  of  it  shaU  be  in  writmg,  signed  by 
the  party  to  be  charged  or  some  person  thereunto 
by  him  lawfuUy  authorised. 

Now»  it  has  been  decided, — and  the  decision  you  ConsidenUon 


iviU  observe  is  equally  applicable  to  eax^h  of  the  five  Stated. 
descriptions  of  corUracty — ^that  in  consequence  of 
the  introduction  of  the  word  *^  agreement^  the 
consideration  as  weU  as  the  promise  must  appeal^ 
in  writing.  That  was  settled  by  the  well-known 
cases  of  Wain  v.  Warlters  (t^),  Saunders  v.  Walce- 
field  {x\  and  Jenkins  v.  Reynolds  (y).  For,  the 
word  agreement,  comprehending  what  is  to  be  done 
on  both  sides,  comprehends  of  course  the  consideror 
tion  for  the  promise  as  well  as  the  promise  itself 
The  judgment  of  Lord  Ellenborough,  in  Wain  v. 
Waiilers,  very  clearly  explains  the  reasons  upon 
which  this  doctrine  is  founded 

"  The  clause  in  question  in  the  Statute  of  Frauds," 
says  his  Lordship, ''  has  the  word  agreement  ('  unless 


{u)  5  East,  10.  (y)  3  B.  &  B.  14. 

{x)  4  B.  &  Aid.  595. 
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t/^e  agreement  upon  which  the  action  is  brought,  or 
some  memorandum  or  note  thereof,  shall  he  in 
writingj  Sfc.) :  and  the  question  is,  Whether  that 
word  is  to  be  understood  in  the  loose  incorrect  sense 
in  which  it  may  sometimes  be  used,  as  synonymous 
to  promise  or  undertaking,  or  in  its  more  proper 
and  correct  sense,  as  signifying  a  mutual  contract^ 
on  consideration,  between  two  or  more  parties  1 
The  latter  appears  to  me  to  be  the  legal  construc- 
tion of  the  word,  to  which  we  are  bound  to  give 
its  proper  effect :  the  more  so  when  it  is  considered 
by  whom  that  statute  is  said  to  have  been  drawn, 
by  Lord  HalCy  one  of  the  greatest  judges  who  ever 
sat  in  Westminster  Hall,  who  was  as  competent  to 
express  as  he  was  able  to  conceive  the  provisions 
best  calculated  for  carrying  into  effect  the  purposes 
of  that  law.  The  person  to  be  charged  for  the 
debt  of  another  is  to  be  charged,  in  the  form  of 
the  proceeding  against  him,  upon  his  special  pro^ 
mise ;  but  without  a  legal  consideration  to  sustain 
it,  that  promise  would  be  nudum  pactum  as  to  him. 
The  statute  never  meant  to  enforce  any  promise 
which  was  before  invalid,  merely  because  it  was  put 
in  writing.  The  obligatory  part  is  indeed  the 
promise,  which  will  account  for  the  word  promise 
being  used  in  the  first  part  of  the  clause ;  but  still, 
in  order  to  charge  the  party  making  it,  the  statute 
proceeds  to  require  that  the  agreement  (by  which 
must  be  understood  the  agreement  in  respect  of 
which  the   promise  was  made)  must   be  reduced 
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into  writing.  And  indeed  it  seems  necessary  for 
effectuating  the  object  of  the  statute,  that  the  con- 
sideration should  be  set  dovm  in  writing  as  well 
as  the  promise;  for,  otherwise,  the  consideration 
might  be  illegal,  or  the  promise  might  have  been 
made  upon  a  condition  precedent,  which  the  party 
charged  may  not  afterwards  be  able  to  prove,  the 
omisdon  of  which  would  materially  vary  the 
promise,  by  turning  that  into  an  absolute  promise 
which  was  only  a  conditional  one;  and  then  it 
would  rest  altogether  on  the  conscience  of  the 
witness  to  assign  another  consideration  in  the 
one  case,  or  to  drop  the  condition  in  the  other, 
and  thus  to  introduce  the  vexy  fiauds  and  perjuries 
which  it  was  the  object  of  the  Act  to  exclude, 
by  requiring  that  the  agreement  should  be  re- 
duced into  writing,  by  which  the  consideration 
as  well  as  the  promise  would  be  rendered  cer- 
tain" (u). 

In  a  case,  therefore,  where  a  contract  was  made 
in  writing  between  a  bookseller  and  an  author, 
which  evidently  was  to  endure  for  more  than  a 
year,  and  which  contained  stipulations  to  be  per- 
formed by  the  bookseller,  but  none  to  be  performed 
on  the  part  of  the  author,  either  express  or  which 
could  be  made  out  by  necessary  implication;  it  was 
decided  that  an  action  could  not  be  supported  upon 

(z)  As  to  the  coDsideiation  miscairiage  of  another,  see  19 
for  any  special  promise  to  an*  &  20  Vict.  c.  97,  s.  3,  post^ 
Bwer  for  the  debt,  default,  or      Guaranty. 
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this  contract  for  want  of  any  consideratioii  appear- 
ing upon  its  &ce  (a). 

But  this  consideration  need  not  appear  in  express 
terms  ;  it  is  sufficient,  as  will  hereafter  appear,  that 
any  person  of  ordinary  capacity  must  infer  fo>m 
the  perusal  of  the  memorandum  or  note  that  such 
and  no  other  was  the  consideration  upon  which  the 
undertaking  was  given  (6).  It  must  appear  in 
express  terms,  or  by  necessary  impUcation  (c). 
-All  tbci  terms  The  same  reasoning  as  that  employed  by  Lord 
expiwaed  in    ElhnboTOvqh  in  Wain  V.   WarlterSy  clearly  shows 

the  memoran-  *^ 

dun.  that  all  the    terms   of   the  agreement,    as   well 

as  the  consideration,  must  be   expressed  in  the 
memorandum. 

Thus  an  auctioneer's  receipt  given  for  the  deposit 
money  on  a  sale  is  insufficient  to  prove  the  agree- 
ment of  sale  if  it  does  not  mention  the  price  {d). 
An  agreement  for  a  lease  not  specifying  a  definite 
term,  does  not  satisfy  the  requirement  of  the 
statute  (e).  Thus  a  memorandum  in  the  following 
words  is  insufficient : — "  August  11, 1866.  Received 
of  D.  the  sum  of  £10  as  part  purchase-money  of 
£390,  of  4  cottages,  situated  23,  24,  28,  and  29,  W. 

(a)  Sweet  Y.  Lee,  3  M.  <&  G.  12  Ves.  466 ;  Elmore  y.  Kings-^ 

452.  cote,  5  Bw  <k  C.  583  ;  Goodman 

if))  Per  Tindal,  C.  J.,  Hawea  v.    Griffiths,   26   L.   J.   (Ex.) 

V.  Armstrong,  1  Bing.  K  C.  145  ;  1  H.  &  N.  574. 
765.  (e)  Clenan  v.  Cooke,  1  Sch. 

(c)  Per  Parke,  R,  Jarvis  v.  k  Jjeir,   22  ;    Fitzmauriee  v. 

Wakins,  7U.&W.  412.  Bagley,  Ex.   CL  ;    27  L.  J. 

{d)  Blagdan  v.   Bradbear,  (Q-HB.)  143. 
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Street,  B.,  ground  rent  £3  each,  purchase  to  be 
completed  within  one  month  from  this  date,  the 
lease  and  counterpart  to  be  paid  for  by  D.,  and  to 
be  £5,  exclusive  of  stamps. — J.  E/*  It  will  be 
observed  that  this  memorandum  defines  the  pro« 
perty,  the  price,  and  the  parties  ;  but  it  is  obvious 
that  a  lease  and  not  an  assignment  of  the  whole 
interest  is  intended  to  be  conveyed,  and  the  duration 
of  that  lease  is  not  expressed  (/).  So  if  the  names 
of  both  buyer  and  seller  are  not  mentioned  in  the 
agreement  it  is  insufficient  (g).  A  late  case  upon 
the  subject  is  very  instructive  (h).  There  a  guaranty 
given  by  the  defendant  to  one  John  Thomas,  was 
in  these  words — ^April  27,  1857.  Sir,  I  beg  to 
inform  you  that  I  shall  see  you  paid  to  the  sum  of 
£800  for  the  ensuing  building  which  you  under- 
take to  build  for  Messrs.  Thomas  and  Owens,  of 
Cap  CocL  Thomas  Lake.  He  had  intended  it  to 
be  given  to  Thomas  Jones,  who  was  in  treaty  to 
build  houses  for  Thomas  and  Owens,  but  Jones 
refusing  to  build  them,  they  agreed  with  plaintiff 
to  build  them,  and  gave  him  the  guaranty.  Of 
this  the  defendant  was  ignorant^  but  he  afterwards 
assented  to  the  plaintiff  having  the  guaranty.  It 
was  held  that  an  action  could  not  be  brought  upon 

(/)  Dolling  v.   Evans,  36  523 ;    WUltams  v.  Byrnes,  1 

L.  J.  (Ch.)  474.  Moo.  P.  C,  N.  S.  154. 

(g)  Bayce  v.  Oreen,  Batty,  (h)  Williams  y.  Lake,  29 

608  ;    Warner  v.   WUlington,  L.  J.  (Q.  B.)  1. 
25  L.  J.  (Ch.)  662 ;  3  Drew, 
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the  guaranty,  as  the  plainti^'s  name  did  not  appear 
in  it.  The  objection,  said  Cockbum^  C.  J.,  that 
there  was  no  agreement  or  memorandum,  or  note 
thereof  within  the  Statute  of  Frauds,  must  prevail 
on  the  simple  ground  that  in  order  that  any  agree- 
ment or  memorandum  should  be  sufficient,  it  is 
absolutely  necessaiy  that  the  names  of  the  parties 
to  the  agreement  should  appear  on  its  face.  It  is 
said  that  the  terms  are  satisfied  if  the  note  of  the 
agreement  contains  a  proposal  which  is  acceded  to 
by  words.  But  I  cannot  concur  in  that  way  of 
putting  it ;  the  only  difference  between  an  agree- 
ment and  the  note  of  an  agreement  is,  that  in 
the  one  iBstance  a  formal  agreement  is  meant,  and 
in  the  other  something  not  so  particular  in  form 
and  technical  accuracy,  but  still  containing  the 
essentials  of  the  agreement.  The  essentials  of  the 
agreement  must  be  statexl,  that  is  to  say,  the  subject- 
matter  of  it,  the  extent  of  the  liability  contracted 
thereby,  if  any,  and  the  names  of  both  parties  to 
it :  and  I  think  not  only  is  that  the  fair  construction 
to  be  put  upon  the  statute,  but  when  we  look  at 
the  mischief  intended  to  be  prevented,  it  is  clear 
that  the  writing  which  constitutes  a  liability  on 
one  side,  without  stating  the  name  of  the  other 
party  to  whom  it  was  given,  would  lead  to  the  very 
thing  which  the  statute  was  intended  to  prevent, 
namely,  fraud  There  might  have  been  an  agree- 
ment for  building  another  set  of  houses^  or  the 
-    agreement  might  have  been  of  the  same  houses,  and 
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this  might  have  been  put  into  the  hands  of  some 
person  to  whom  the  defendant  never  intended  to 
give  a  guaranty,  and  it  might  be  enforced  by  parol 
evidence  showing  that  it  was  intended  to  come 
into  the  hands  of  that  person,  while  the  defendant 
might  resist  it  by  parol  evidence,  so  that  the  very 
contest  would  take  place  which  the  statute  was 
intended  to  prevent.  The  mischief  would  not  be 
effectually  remedied,  unless  we  held  that  this 
guaranty  was  not  sufficient. 

There  is  another  observation  applicable  to  all  Agreement 
the  five  cases  provided  for  by  this  section  of  the  contained  in 
statute,  namely,  that  the  agreement,  the  meaning  bat  in  Bcyeni. 
of  which  word  I  have  just  explained,  need  not  be 
contained  in  a  single  writing,  but  may  be  collected 
from  Beveral.     Tou  will  find  that  established  by 
many  cases. 

The  purchaser  of  flour  wrote  to  the  vendor  as 
follows — I  hereby  give  you  notice  that  the  corn  you 
deHvered  to  me  in  part  performance  of  my  contract 
with  you  for  one  hundred  sacks  of  good  English 
seconds  flour  at  45^.  a  sack,  is  of  so  bad  a  quality 
that  I  cannot  sell  it  or  make  it  into  saleable  bread. 
The  sacks  of  flour  are  at  my  shop,  and  you  will 
send  for  them,  otherwise  I  shaU  commence  an  action. 
To  this  the  vendors  answered  by  their  attorney : 
"  Messra  L.  consider  that  they  have  performed  their 
contract  with  you  as  far  as  it  has  gone,  and  are 
ready  to  complete  the  remainder ;  and  unless  the 
flour  is  paid  for  at  the  expiration  of  one  month. 
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proceedmgs  will  be  taken  for  the  amount.''    These 
two  writings  were  considered  to  oonstitute  a  suffi- 
cient memorandum  of  the  contract.     This  case  was 
indeed  decided  upon  the  1 7th  section  of  the  Statute 
of  Frauds^  but  the  reason  of  the  decision  applies 
equally  to  the  4th  section  (t).     In  another  instance, 
on  a  sale  by  auction,  the  particulars  of  sale  described 
the  premises,  and  the  conditions  of  sale  were  on  the 
same  sheet.     The  plaintiff  purchased  the  property, 
and  aa  paying  the  depcal  signed  an  ^li, 
indorsed  on%fe  befereCtionld  partio^  and 
conditions,  in  the  words  following  : — ^  I  do  hereby 
acknowledge  myself  the  purchaser  of  the  property 
described  in  the  within  particulars  at  and  for  the 
price  or  sum  of  £9L  10^.,  and  I  do  hereby  undertake 
and  a^ee  to  perform  my  part  of  the  conditions 
therein  specified,  in  furtherance  of  which  I  have  this 
day  paid  the  sum  of  jC18.  18^.,  being  the  amount  of 
the  deposit^  as  also  the  simi  of  £2.  7^.,  being  my 
moiety  of  the  government  duty.  As  witness  my  hand 
this  11th  day  of  June,  1867,  Isaac  Dobell"  (the 
plaintiff).     Neither  the  defendant  nor  any  one  for 
him  signed  the  agreement^  nor  was  his  name  men- 
tioned in  it  or  in  the  particulars  or  conditions, 
except  that  in  the  particulars  of  sale  he  was  referred 
to  for  particulars  of  the  premises.     On  discovering 
afterwards  that  a  small  yard  mentioned  in  the 


(t)  Jackson  v.  Lotoe,  1  Bing.  9.     See  Barker  v.  Allan,  29 
L  J.  (Ex.)  100. 
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particulars  was  not  comprised  in  the  lease  pur- 
chased, which  defect  was  not  known  at  the  time  of 
sale  to  either  party,  the  plaintiff's  attorney  wrote 
to  the  defendant  as  follows : — "  We  are  instructed 
to  inform  you  that  Mr.  Dobell,  in  consequence  of 
your  not  having  shown  a  good  title  to  the  premises 
offered  for  sale  on  the  11th  instant  as  described  in 
the  particulars,  declines  taking  the  property,  and 
we  have  to  request  that  you  will  direct  the 
auctioneer  to  return  the  deposit  and  duty  received 
by  him  of  Mr.  Dobell,  and  that  you  will  remit  to 
us  the  expenses  incurred  in  this  matter,  and  make 
some  arrangement  for  payment  thereof"  On  this 
the  defendant  sent  a  letter  signed  by  him  to  the 
plaintiff's  attorney,  in  which  he  mentioned  having 
''stated  the  case  to  counsel  relating  to  our  sale  to 
Mr.  Dobell,"  and  added,  ''having  obtained  his 
opinion  thereon,  I  beg  to  acquaint  you  that  the 
reasonable  compensation  to  which  he  is  entitled 
(alluding  to  a  provision  in  the  condition  for  com- 
pensation) on  our  securing  to  him  a  lease  of  the 
yard  adjoining  the  Aberdeen  Arms^  is  £11.  16^* 
If  he  is  willing  to  accede  to  this^  the  business  may 
be  completed  without  delay,  if  not,  we  beg  to  be 
understood  as  now  calling  on  Mr.  Dobell  to  settle 
the  compensation  in  the  way  provided  for.  If  he 
declines  this^  we  presume  you  will  accept  Chancery 
process  for  him  at  our  suit."  In  another  letter  to 
the  plaintiff's  attorney,  the  defendant  expressly 
mentioned  the  abatement  in  the  price  as  being 

o  2 
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according  to  the  condition  of  sale.  It  will  be 
observed  in  this  case  that  the  letters  of  the 
defendant  refer  expressly  and  distinctly  to  the  con- 
ditions of  sale,  and  they  had  in  their  handa^  or  those 
of  their  auctioneer  at  the  very  time,  the  conditions 
of  sale  signed  by  the  plaintiff  to  which  reference  is 
made,  so  that  no  parol  evidence  of  any  kind  was 
requisite  to  show  a  contract  binding  both  parties, 
except  evidence  of  the  handwriting  of  each,  which 
must  be  adduced  in  all  casea  For  these  reasons 
the  Court  of  King's  Bench  was  of  opinion  that 
there  was  a  sufficient  contract  within  the  Statute 
of  Frauds  {k).  In  another  case,  Amelia  Showier 
contracted  to  sell  Coldham  the  good-will  of  a 
public-house.  The  agreement  of  purchase  was  a 
somewhat  formal  document,  and  contained  all  the 
terms  of  the  purchase.  On  the  back  of  it  was 
written — I  hereby  undertake  that  my  daughter, 
Amelia  Showier,  shall  perform  all  the  covenants 
and  conditions  named  in  the  annexed  agreement, 
and  hold  and  consider  myself  responsible  for  her. 
Signed,  James  Showier  (the  defendant).  The 
memorandum  at  the  back  was  written  after  the 
agreement  was  signed,  but  it  was  proved  to  have 
been  one  entire  transaction.  The  Court  of  Common 
Pleas  considered  that  the  agreement  and  indorse- 
ment might  be  looked  at  together  for  the  purpose 


(Je)  Dobell  v.  Hutehinson,  3      WJiarton,  27  L.  J.  (Ch.)  46  ; 
A.  &  E.   365 ;   Ridgway  y.      6  H.  of  L.  C.  238. 
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of  making  out  a  consideration  for  the  defendant's 
promise  (l).  Neither  is  it  material  that  the  letters^ 
out  of  which  the  contract  may  be  proved,  are 
written  to  third  parties  (m)i  even  to  the  writer^s 
own  agent,  provided  the  contract  be  fully  recognised 
therein  (n).  A  remarkable  instance  of  the  applica- 
tion of  this  rule  is  aflforded  by  the  case  of  Ham- 
mersley  v.  Baron  de  Bid  (o).  It  will  be  recollected 
that  one  of  the  cases  in  which  a  written  contract  or 
memorandum  is  required  by  the  Statute  of  Frauds^ 
is  where  any  promise  is  made  in  consideration  of 
marriage.  In  the  present  instance,  proposals  of 
marriage  had  been  written  by  the  lady's  brothers 
by  her  father's  authority,  which  were  described 
therein  to  be  the  bases  of  the  arrangement,  subiect, 
of  course,  to  revision ;  and  as  suffident  for  the 
proposed  husband  to  act  upon.  These  proposals 
were  not  signed.  A  letter,  afterwards  written  and 
signed  by  the  father  after  the  marriage,  admitting 
the  terms  of  the  written  proposals,  was  considered 
as  a  recognition  of  them  as  his  agreement,  and 
sufficient  within  the  Statute  of  Frauda 

But  though,  where  there  are  several  papers,  the 
agreement  may  be  collected  from  them  all,  provided 
they  are  sufficiently  connected    in  sense  among 

(0  Coldham  v.  Showier,  3  Smith,  15  East,  103. 
C.  B.  312.  (n)  Gibson  v.  Holland,  35 

(m)  Welford  v.  Beazhy,  3  L.  J.  (C.  P.)  5. 
Atk.   503 ;   Otoen  v.   Thomcuf,  (o)  12  CI.  &  Fin.  45. 

3  Myl.  &  K.  353 ;  Cooper  v. 
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tbemselvea^  so  that  a  peison  looking  at  th^n  all 
together  can  make  out  the  connection  and  the 
meaning  of  the  whole  without  the  aid  of  any  verbal 
evidence  ;  yet  it  is  otherwise  when  such  connection 
does  not  appear  on  the  &oe  of  the  writings  them* 
selves;   for,  to  let  in  parol  evidence  in  order  to 
connect  them  with  one  another,  would  be  to  let  in 
the  very  mischief  which  it  was  the  object  of  the 
{ramers  of  the  Act  to  avoid,  namely,  the  uncertainty 
and  temptation  to  fiJsehood  occasioned  by  allowing 
the  proof  of  the  contract  to  depend  on  the  recollec- 
tion of  witnesses  :  and,  therefore,  where  a  written 
agreement  is  required  by  the  4th  section  of  the 
statute,  it  is  clear  that  several  writings  not  bearing 
an  obvious  connection  inter  se  in  sense,  cannot  be 
joined  together  by  verbal  evidence  to  make  up  the 
agreement.     This  was  one  of  the  points  decided  in 
the  great  case  of  BoydeU  v.  Drwmmond  {jp\  where 
the  plaintiff   proposed  to  publish  an  edition  of 
Shakespeare  with  splendid  engravings,  and  issued 
a  prospectus  stating  the  terms.     A  copy  of  the 
prospectus  lay  in  his  shop,  and  beside  it  lay  a 
book  headed  "  Shakespeare  Subscribers,  their  Sig- 
natures :"  but  there  was  nothing  in  the  book  about 
the  prospectus,  or  in  the  prospectus  about  the  book. 
The  defendant  had  signed  the  book,  and,  having 
afterwards  refused  to  continue  taking  in  the  Shake- 
speare, the  plaintiff  brought  an  action  against  him. 

(p)  11  East,  U2. 
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Now,  the  Shakespeare  was  not  to  be  finished  for 
some  years^  and  therefore  the  case  was  one  of  those 
provided  for  by  the  4th  section  of  the  Statute  of 
Frauds,  falling  within  the  words  ^  any  agreement 
that  is  not  to  be  performed  within  one  year  from 
the  making  thereof."  It  was,  therefore,  necessary 
that  it  should  be  in  writing,  and  that  that  writing 
should  be  *"  signed  by  the  party  to  be  charged,  or 
his  agent."  Now,  the  terms  of  the  agreement  were 
in  the  prospectus,  and  so  &r  the  statute  had  been 
oompKed  with ;  but  the  signature  unlucHLy  was  in 
the  book:  and  the  Court  held,  that,  as  the  pro- 
spectus did  not  refer  to  the  book,  or  the  book 
to  it^  the  statute  had  not  been  complied  with,  and 
the  contract  could  not  be  enforced.  **!£,"  said 
Le  Blanc,  J.,  *'  there  had  been  anything  in  that 
book  which  had  referred  to  the  particular  prospectus, 
that  would  have  been  sufficient ;  if  the  title  to  the 
book  had  been  the  same  with  that  of  the  prospectus, 
it  might  perhaps  have  done  :  but^  as  the  signature 
now  stands,  without  reference  of  any  sort  to  the 
prospectus,  there  was  nothing  to  prevent  the  plaintiff 
from  substituting  any  prospectus,  and  saying  that 
it  was  the  prospectus  exhibited  in  his  shop  at  the 
time  to  which  the  signature  related  :  the  case  there- 
fore fells  directly  within  this  branch  of  the  Statute 
of  Frauda'' 
There  is  a  third  point  common  to  all  the  five  con-  Signature  of 

-    .         ,  ,  .  .      •  •  .    party  to  be 

tracts  mentioned  m  the  4th  section ;    it  is  with  chained, 
regard  to  the  signature.    The  words  are,  you  will 
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recollect^  "  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfiillj 
authorised."  This  signature,  it  is  obvious^  is  most 
regularly  and  properly  placed  at  the  foot  or  end  of 
the  instrument  signed  :  but  it  is  decided  in  many 
cases,  that  although  the  signature  be  in  the  beginning 
or  middle  of  the  instrument,  it  is  as  binding  as  if 
at  the  foot ;  although  if  not  signed  regularly  at  the 
foot  there  is  always  a  question  whether  the  party 
meant  to  be  bound  by  it  as  it  stood,  or  whether  it 
was  left  so  unsigned  because  he  refused  to  complete 
it.  But  when  it  is  ascertained  that  he  meant  to  be 
bound  by  it  as  a  complete  contract,  the  statute  is 
satisfied,  there  being  a  note  in  writing  showing  the 
terms  of  the  contract,  and  signed  by  him.  There- 
fore, where  in  a  case  of  the  sale  of  a  quantity  of 
cotton  yam,  a  bill  of  parcels  was  sent  by  the  seller 
to  the  purchaser,  headed: — ^** London,  24th  Oct^ 
1812. — Messrs.  John  Schneider  A;  Co.,  bought  of 
Thomas  Norris  &  Co.,  agents,  cotton  yam  and  piece 
goods.  No.  3,  Freeman's  Court,  Comhill."  Follow- 
ing this  was  a  list  of  the  articles  sold,  the  particulars, 
quantities,  and  pricea  It  was  held,  in  an  action 
for  not  delivering  the  yam,  to  contain  a  sufficient 
memorandum  to  satisfy  the  requirement  of  the 
statute  as  to  the  signature  of  the  party  to  be 
charged  (q).  In  this  case  the  whole  of  the  heading 
of  the  bill  of  parcels  was  printed,  except  the  words 

{q)  Schneider  v.  NorrU,  2  M.  A  S.  286. 
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Messrs.  John  Schneider  &  Co.  But  as  it  was  then 
given  out  to  the  other  contrMting  party  by  the 
party  to  be  chaiged,  recognising  the  printed  name 
as  much  as*  if  he  had  subscribed  his  mark  to 
it^  he  had  recognised  and  avowed  it  as  his  signa- 
ture (r).  There  is  little  or  no  doubt  that  a  party 
may  sign  within  this  statute  by  stamping  his 
signature  instead  of  writing  it  (s).  For  the 
same  reason,  where  the  plaintiff's  traveller  called 
on  the  defendant  with  samples  of  hops»  and  agreed 
with  him  for  sale  of  them,  and  the  defendant 
thereupon  wrote  in  a  book  of  his  own,  of  which 
he  retained  possession,  as  follows: — '^ Leeds,  19th 
Oct,  1836. — Sold  John  Dodgson,  27  pockets  Play- 
stead,  1836,  Sussex,  at  103^.,  the  bulk  to  answer 
the  sample ;  4  pockets  Selmes  Berkleys  at  95^., 
samples  and  invoice  to  be  sent  per  Rockingham 
coach, — ^payment  in  bankei^s  at  two  months^" 
which  was  signed,  at  the  defendant's  request,  by 
the  plaintiff's  traveller  thus : — "  Signed,  for  John- 
son &  Co.,  D.  Morse,''  this  was  deemed  a  sufficient 
signature  of  the  contract  to  bind  the  defendant  (<). 
But  of  course,  where  it  appears  that,  notwith- 
standing the  insertion  of  the  parties'  names  in  the 
instrument^  it  was  intended  that  their  signatures 

(r)  See  Saundersm  v.  Jack-  M.  &  W.  653.     See  Lobb  v. 

son,  2  Bos.  &  P.  238.  Stanley,  5  Q.  B.  674 ;  Le^oia 

{8)  Bennett  v.  Brumfitt,  37  v.  Lord  Kensington,  2  C.  R 

L.  J.  (Ch.)  25.  463. 

(0  Johnson  v.  Dodgson,  2 
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should  be  affixed  in  the  proper  place,  such  an  instru- 
ment would  not  be  a  compliance  with  the  statute, 
as  it  could  not  be  considered  as  signed  by  them. 
Therefore,  where  articles  of  agreement  contained  the 
terms  of  a  contract  which  was  not  to  be  performed 
within  a  year,  purporting  to  be  made  between 
certain  persons  whose  names  were  stated  at  the 
commencement  of  the  articles,  and  who  were  de- 
scribed as  the  contracting  parties,  and  concluded 
with  the  wordfl^  "As  witness  our  hands,''  without 
being  followed  by  any  name  or  signature,  they 
were  held  not  to  be  sufficiently  signed  within  the 
Statute  of  Frauds  (t&).  And  as  a  signature  in 
print  is  good,  so  is  a  signature  in  pencil.  This, 
indeed,  was  held  in  a  case  of  a  pencil  indorsement 
of  a  promissory  note>  but  it  seems  equally  applic- 
able to  the  signature  required  by  the  Statute  of 
Frauds  (x).  The  signature  is  to  be  that  of  the 
party  to  be  charged;  and,  therefore,  though,  as  I 
have  pointed  out  to  you,  both  sides  of  the  agree- 
ment must  appear  in  the  writing,  the  consideration 
as  well  as  the  promise,  it  is  not  necessary  that  it 
should  be  signed  by  both  the  parties  ;  it  is  suffi- 
cient if  the  party  suing  on  it  is  able  to  produce 
a  writing  signed  by  the  party  whom  he  is  seeking 
to  charge  (y).  The  person  who  seeks  to  enforce 
the  agreement  has  not  the  other  altogether  at  his 

(tt)  Hubert  v.   Treheme,  3     C.  234. 
M.  &  G.  743.  (y)  Laythoarp  v.  Bryaiit^  2 

{x)  Chary  v.  Physio,  5  B.  &     Bing.  N.  C.  736. 
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mercy,  but  must  fulfil  his  own  part  of  the  agreement 
before  he  can  seek  performance  on  the  part  of  the 
person  who  has  signed  (2;). 

But  although  the  written  memorandum  may  be 
made  and  signed  subsequently  to  the  making  of  the 
contract  (a),  yet  it  must  exist  before  an  action  is 
brought  upon  it  (6). 

The  last  point  I  shall  mention  common  to  all  the  EiSictB  of  non- 
contracts  £sdling  within  this  section  regards  the  con-  with  statute, 
sequence  of  non-compliance  with  its  provisiona 
This  consequence  is,  not  that  the  unwritten  contract 
shall  be  void,  but  that  no  action  shall  be  brought  to 
charge  the  contracting  party  by  reason  of  it  (c). 
And  cases  may  occur  in  which  the  contract  may  be 
made  available  without  bringing  an  action  on  it ; 
and  in  which,  consequently,  it  may,  though  un- 
written, be  of  some  avail  Thus,  for  instance,  if  it 
has  been  partly  executed,  Courts  of  Equity  will 
enforce  its  complete  performance  (d) ;  and  if  money 
have  been  paid  in  pursuance  of  it,  that  payment  is 
a  good  one  for  all  purposes :  thus,  where  £100  was 
paid  by  the  incoming  tenant  to  the  outgoing  one, 
partly  for  himself,  and  partly  for  the  landlady,  in 


(z)  Emss  V.  Ptckslei/f  35 
L.  J.  (Ex.)  218,  Ex.  Ch. 

(a)  Leroux  v.  Brown^  22 
L.  J.  (C.  P.)  1 ;  12  C.  B.  801. 

(h)  BUI  V.  Banient,  9  M.  & 
W.  36,  qtuere, — see  Fricker 
V.  Tonilinson,  1 M.  A  G.  772. 

(c)  Per  Bosanquet,  J.,    in 


Laythoarp  v.  Bryanty  supra. 
See  In  re  HUliard^  2  D.  &  L. 
919  ;  Sweet  v.  Lee^  3  M.  &  G. 
452  ;  Croahy  v.  Wadsworthy  6 
East,  611 ;  see  Carrington  v. 
RooU,  2  M.  A  W.  248. 

{d)  Sugden,  V.  A  P.  c  3, 

8.  7. 
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pursuance  of  a  verbal  agreement,  and  the  incoming 
tenant  refused  to  pay  the  landlady  her  share,  saying 
that  there  was  no  writing,  and  that  words  were  but 
wind,  the  landlady  brought  her  action,  and  Lord 
EUenborough  non-stdted  her,  on  the  ground  that 
the  agreement,  being  for  an  interest  in  land,  ought 
to  have  been  in  writing ;  but  the  Court  of  Queen's 
Bench  set  aside  the  non-suit,  with  Lord  Ellen- 
borougKs  own  concurrence  (e).     And  where,  to  an 
action  for  goods  sold,  the  defendant  pleaded  an 
agreement  that,  in  consideration  of  the  defendant 
giving  up  possession  of  certain  premises  and  stock- 
in-trade,  the  plaintiff  should  pay  him  £100,  and 
also  discharge  him  from  all  debts  and  causes  of 
action,  which  premises  had  been  given  up  and  the 
£100  paid ;  it  was  decided  that  this  accord  and 
satisfaction  might  be  proved  by  parol ;  although,  if 
it  had  been  required  to  enforce  the  delivery  up  of 
possession  of  the  premises,  a  writing  might  have 
been    necessary    (/).     An    instructive    case    has 
recently  been  decided  upon  the  point  now  under 
consideration.     A  parol  contract  had  been  entered 
into  in  France,  by  which  the  defendant,  who  resided 
in  England,  agreed  with  the  plainti£^  a  British 
subject  residing  in  France,  to  employ  the  plaintiff 
as  the  defendant's  agent  to  collect  eggs  and  pordtry 
in  France,  and  to  send  them  over  to  the  defendant 

(e)    Griffith   v.    Young,    12  (/)  Lavery   v.    Turley,  30 

East,   513.      See    Cocking  v.      L.  J.  (Ex.)  49. 
Ward,  1  C.  B.  858. 
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in  England,  the  service  to  be  for  one  year  from  a 
future  day,  at  £100  a-year.  This  contract,  although 
not  being  in  writing,  it  could  not  be  enforced  by 
action  in  England,  was  vaUd  m  France,  and  as 
such,  by  the  comity  of  nations,  would  in  its  nature 
be  valid  in  England  ;  yet,  upon  the  principle  that 
the  4th  section  of  the  Statute  of  Frauds  does  not 
invalidate  the  contract,  but  relates  to  the  mode  of 
procedure  only,  the  Court  of  Common  Pleas  held 
that  the  action  would  not  lie  (g). 

I  have  now  pointed  out  to  you  the  matters  in 
which  all  simple  contracts  agree,  and  the  practical 
differences  which  exist  between  the  effect  of  vmtten 
and  that  oi  parol  contracts^  although  both  sorts  fall 
within  the  denomination  Simple  Contracts.  I  have 
described  the  consequences  which  foUow  from  the 
rules  of  evidence  upon  the  reduction  of  any  contract 
whatever  into  writing ;  as  well  as  those  conse- 
quences which  follow  from  the  provisions  of  the 
Statute  of  Frauds,  in  the  cases  to  which  it  is 
applicable. 

{g)  Leroux  v.  Brown,  22  L.  J.  (C.  P.)  1 ;  12  C.  B.  801. 


94 


LECTURE  III. 

THE  FOURTH  SEOTION  OF  THE  STATUTE  OF  FBAUDS. 
— PROMISES  BT  EXECUTORS  AND  ADMINISTRA- 
TORS.— GUARANTIES. — MARRIAGE  OONTRACTa — 
CONTRACTS  FOR  THE  SALE  OF  LAND. — ^AGREE- 
MENTS NOT  TO   BE  PERFORMED  IN  A  TEAR. 

I  HAVE  now  touched  on  the  points  which  equally 
apply  to  each  of  those  five  species  of  contracts  to 
which  the  4th  section  of  the  Statute  of  Frauds 
relates ;  those,  namely,  which  regard  the  appearance 
in  the  writing  of  the  consideration  and  other  terms 
as  well  as  the  promise,  the  signature  which  the 
statute  requires,  and  the  consequences  of  not  re- 
ducing into  writing  contracts  which  the  statute 
requires  should  be  so  evidenced.  It  remains,  before 
terminating  the  consideration  of  that  section  of  the 
Act^  to  consider  each  of  the  five  particular  species 
of  contracts  to  which  it  applies. 
Sect  4.  ThQ  first  is — any  special  promise  by  an  executor 

5;:±;Sd    <yrad7mni^trat<yr  to  answer  damages  out  of  hi^  own 

estata, 

The  principal  case  on  this  subject  is  Rann  v. 
Hughes  (a),  which  went  up  to  the  House  of  Lord& 

(a)  7  T.  R  350,  a  ;  4  Bro.  C.  C.  27.     Forth  v.  Stanton^ 
1  Wma.  Saund.  p.  211,  n.  2. 


adminia- 
iimton. 
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The  point  decided  in  that  case  is,  that  the  Statute 
of  Frauds  in  no  manner  affected  the  validity  of 
such  promises^  or  rendered  them  enforceable  in  any 
case  in  which  at  common  law  they  wordd  not  have 
been  so ;  but  merely  required  that  they  should  be 
reduced  into  writing,  leaving  the  written  contract 
to  be  construed  in  the  same  manner  as  a  parol 
contract  wordd  have  been,  had  there  been  no 
writing.  The  opinion  of  the  judges  was  delivered 
to  the  House  of  Lords  by  L.  C.  Baron  Skynner^ 
and  is  extremely  instructive.  Being  very  short,  it 
is  here  inserted  ; — ^  It  is  undoubtedly  true  that 
every  man  is  by  the  law  of  nature  bound  to  :Ailfil 
his  engagements.  It  is  equally  true  that  the  law 
of  this  country  supplies  no  means  nor  affords  any 
remedy  to  compel  the  performance  of  any  afiree* 
ment  Lde  without  suffident  consideration.  Such 
agreement  is  nudum  pactum  ex  quo  non  oritur 
actio;  and  whatever  may  be  the  sense  of  this 
maxim  in  the  civil  law,  it  is  in  the  last-mentioned 
sense  only  that  it  is  to  be  understood  in  our  law. 
The  declaration  states  that  the  defendant,  being 
indebted  as  administratrix,  promised  to  pay  when 
requested,  and  the  judgment  is  against  the  defen* 
dant  generally.  The  being  indebted  is  of  itself  a 
sufficient  consideration  to  ground  a  promise,  but 
the  promise  must  be  co-extensive  with  the  con- 
sideration, unless  some  particular  consideration  of 
fact  can  be  foimd  here  to  warrant  the  extension  of 
it  against  the  defendant  in  her  own  capacity.     If  a 
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person  indebted  in  one  right,  in  consideration  of 
forbearance  for  a  particular  time,  promise  to  pay  in 
another  right,  this  convenience  will  be  a  sufficient 
consideration  to  warrant  an  action  against  him  or 
her  in  the  latter  right ;  but  here  no  sufficient 
consideration  occurs  to  support  this  demand  against 
her  in  her  personal  capacity,  for  she  derives  no 
advantage  or  convenience  from  the  promise  here 
made.  For  if  I  promise  generally  to  pay  upon 
request  what  I  was  liable  to  pay  upon  request  in 
another  right,  I  derive  no  advantage  or  convenience 
from  this  promise,  and  therefore  there  is  not  suffi- 
cient consideration  for  it.  But  it  is  said  that  if 
•  this  promise  is  in  writing,  that  takes  away  the 
necessity  of  a  consideration,  and  obviates  the 
objection  of  nudum  pactum,  for  that  cannot  be 
where  the  promise  is  put  in  writing :  and  that  after 
verdict,  if  it  were  necessary  to  support  the  promise 
that  it  should  be  put  in  writing,  it  will  after  verdict 
be  presumed  that  it  was  in  writing  :  and  this  last 
is  certainly  true ;  but  that  there  cannot  be  nudum 
pactum  in  writing,  whatever  may  be  the  rule  of 
the  civil  law,  there  is  certainly  none  such  in  the 
law  of  England.  All  contracts  are  by  the  laws  of 
England  distinguished  into  agreements  by  specialty 
and  agreements  by  parol;  nor  is  there  any  such 
third  dass^  as  some  of  the  counsel  have  endeavoured 
to  maintain,  as  contracts  in  writing.  K  they  be 
merely  written  and  not  specialties,  they  are  parol, 
and  a  consideration  must  be  proved.     But  it  is  said 


that  the  Statute  of  Frauds  has  taken  away  the 
necessity  of  any  consideration  in  this  case;  the 
Statute  of  Frauds  was  made  for  the  relief  of  personal 
representatives  and  others,  and  did  not  intend  to 
charge  them  further  than  by  common  law  they 
were  chargeabla''  His  Lordship  here  read  those 
sections  of  that  statute  which  relate  to  the  present 
subject.  He  observed,  **  that  the  words  were  merely 
negative  and  that  executors  and  administrators 
should  not  be  liable  out  of  their  own  estates,  unless 
the  agreement  upon  which  the  action  was  brought^ 
or  some  memorandum  thereof,  was  in  writing  and 
signed  by  the  party.  But  this  does  not  prove  that 
the  agreement  was  still  not  liable  to  be  tried  and 
judged  of  as  all  other  agreements  merely  in  writing 
are  by  the  common  law,  and  does  not  prove  the 
converse  of  the  proposition,  that  when  in  writing 
the  party  must  be  at  all  events  liable.  He  said 
that  all  his  brothers  concurred  with  him  that  in 
this  case  there  was  not  a  sufficient  consideration  to 
support  this  demand  as  a  personal  demand  against 
the  defendant^  and  that'  its  being  now  supposed  to 
have  been  in  writing  makes  no  difference/' 

The  next  species  of  promise  mentioned  in  the  4th 
section  is,  any  special  promise  to  answer  for  the 
debt^  default  J  or  miscarriage  of  another  persofu 

This  includes  all  those  promises  which  we  ordi-  GnanuitieB. 
narily  denominate  guaranties^  and  has  given  rise  to 
a  very  great  deal  of  discussion.  p^^^  ^^^ 

In  the  first  place,  it  has  been  decided,  that  the  J[^*|^S^' 

„  himself  liable. 


sort  of  promifle  which  tike  statute  meaner  and  which 
must  be  reduced  into  writing,  ia  a  promise  to 
answer  for  the  debt,  default,  or  miacarriage  of 
anoAer  peraotn^for  uhich  that  other  p^^on  himadf 
conttTiiues  UcMe.  Thus,  if  A.  go  to  a  shop^  and  say, 
"*  Let  R  haye  what  goods  he  pleases  to  order,  and 
if  he  do  not  pay  you  /  will,''  that  is  a  promise  to 
answer  for  a  debi  of  R  for  whioh  R  is  himself  also 
liaUe  :  and  if  it  be  sought  to  enforce  it^  it  must  be 
shown  to  have  been  reduced  into  writing  {6) :  buty 
if  A.  had  said, ''  Let  B.  have  goods  on  my  acoounty" 
or  **  Let  B.  have  goods,  and  chaige  me  with  them  i** 
in  these  cases^  no  writing  would  be  required, 
because  R  never  would  be  liable  at  all,  the  goods 
being  supplied  on  A/s  credit  and  responsibilityy 
though  handed  by  his  directions  to  R 

Upon  these  grounds  where  there  were  three 
executors  and  trustees^  and  the  defendant,  who  was 
one^of  them,  renounced  to  enable  himself  to  pur- 
chase  "some  of  the  testator's  property,  which,  while 
trustee,  he  could  not  do  without  leave  of  the  Courts 
and  afterwards  purchased  the  property,  and  losses 
were  incurred  by  the  trustees^  and  a  daim  for  them 
was  nused  in  Equity  by  the  legatees^  whereupon 
the  defendant,  by  his  solicitor,  wrote  to  them  agree* 
ing  to  pay  £3000.  in  satisfiaetion  of  these  losses ; 
the  Court  of  Chancery  held  that  this  letter  was 
not  within  the  Statute  of  Frauds  as  a  promise  to 

(h)    Bxrkmyr   v.    Dameil,     Forth    v.    SkinUm^  1    Wma. 
Salk  27  ;   and  the  notes  to     SauncL  211,  b. 
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answer  for  the  debt  of  another^  aa  the  defendant 
either  was,  or  supposed  himself  to  be  liaUe  (c). 

For  this  reason,  where  the  plaintiff  had  issued 
ezebution  against  Lloyd  for  debt^  and  Lloyd,  with 
the  plaintiff's  consent^  conveyed  all  his  property  to 
defendant,  who  thereupon  undertook  to  pay  the 
plaintiff  the  debt  due  firom  Lloyd  upon  the 
plaintiff's  withdrawing  the  execution,  and  giving 
up  his  daim  on  Lloyd,  the  defiBndant's  undertaking 
was  held  not  to  be  a  promise  to  answer  for 
another's  debt  for  whidi  that  other  remained 
liable  (cQ. 

But  where  Buxton  had  sued  the  defendant  in 
Chancery,  and  had  retained  pkdntiff  in  that  suit  ait 
his  solicitor,  and  oosta  had  been  incurred  to  the 
plaintiff,  and  it  was  agreed  by  the  three  that  the 
tsuit  should  be  discontinued^  and  that  the  defendant 
should  pay  the  plaintiff  these  costs^  it  was  held 
that  since  Buxton's  debt  to  the  plaintiff  remained, 
the  defendant's  promise  was  to  pay  the  debt  of 
another,  and  could  not  be  sued  upon,  not  being  in 
writing  (e).  In  another  instance,  the  plaintiff 
became  bail  for  one  Hadley,  at  the  doG^dant's 
request^  and  upon  his  promise  to  indemnify  the 
plaintiff  from  all  damages  and  expenses  which  he 
should  sustain  by  reason  of  his  so  becoming  bail ; 

{e)  OrreU  v.   Cerppaek,  26         (/i)    JBM   y.    Gammon,    3 

L,  J.  <Cli.)  269  i   Adams  y.  Bing.  K.  C.  883. 
Dansey,  6  Bing.  506  ;  Batson         (e)  TomlvMcn  v.  Qellf  6  A. 

V.  King,  28  L.  J.  (Ex.)  327.  A  E.  664. 

■  2 
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and  l^e  Court  clearly  held  this  was  a  promise  to 
answer  for  the  de&ult  of  another,  and  was  not  the 
less  so  because  it  was  in  the  form  of  a  promise  to 
indemnify  (/).  In  a  recent  case  the  plaintiff  Con- 
tracted to  supply  A.  with  iron  plates,  and  delivered 
a  part  of  them,  but  refused  to  dehver  the  rest 
unless  he  was  paid  in  cash.  The  defendant^  who 
had  an  interest  in  the  contract^  thereupon  agreed 
that  if  the  plaintiff  would  deliver  the  remainder  he 
would  cash  A.'s  acceptances  for  the  goods  ahready 
and  thereafter  to  be  delivered,  and  protect  the 
plaintiff  from  the  bills  when  due.  The  defendant 
was  to  receive  3  per  cent  on  the  amount  of  the 
bills.  This  was  held  to  be  an  engagement  to 
answer  for  the  debt  or  default  of  another,  and  not 
being  in  writing  could  not  be  enforced  (g). 

Goodman  v.  Chase  {h)  presents  rather  a  singular 
instance  of  the  application  of  the  rule  of  construc- 
tion of  which  I  have  been  speaking.  In  that  case^ 
a  debtor  had  been  taken  in  execution,  and  Chase,  in 
consideration  that  the  creditor  would  disdiarge  him 
out  of  custody,  promised  to  pay  his  debt.  It  was 
held,  that  this  promise  need  not  be  in  writing ;  for 
thaty  by  discharging  the  debtor  out  of  execution, 
the  debt  was  gone ;  it  being,  as  you  are  probably 

(/)  Chreen  v.  Cremodl,  10  L.  J.  (C.  P.)  243  ]  8.  Cm 

A.  ft  £.  453.    See  CrippB  y.  Ex.  CIl  35  L.  J.  (C.  P.)  40. 
HaHnoO,  32  L.  J.  (Q.  B.)  381,         {h)  1  B.  ft  A.  297.   Butcher 

Ex.  Cli.  ▼.  SteuaH,  11  M.  &  W.  857. 

iff)  Malleti  y.  Baieman,  33 
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aware,  a  rule  of  law,  that  if  a  debtor  be  onoe  taken 
in  execution  and  discharged  by  his  Creditoi^s  con- 
sent, that  operates  as  a  satis&ction  of  the  debt ; 
and  therefore  that  the  debtor,  having  ceased  to  be 
liable,  the  promise  to  pay  the  amount  was  not  a 
promise  to  pay  any  sum  for  ^hich  another  peiBon 
was  responsible,  and  therefore  did  not  require  to 
be  reduced  into  writing.  K  what  was  originally 
the  debt  of  another  has  been  made  by  the  defendant 
his  own  debt^  it  cannot  afterwards,  as  between 
the  creditor  and  himseU^  be  considered  the  debt  of 
another  (t). 

But  it  was  at  one  time  thought  that  a  verbal 
promise,  even  to  answer  for  the  debt  of  another  for 
which  that  other  remained  liable,  might  be  avail* 
able  if  founded  on  an  entirely  new  consideration 
conferring  a  distinct  benefit  upon  the  party  making 
such  promise.     This  idea  is,  however,  conftited  by  Role  to  deter- 

*  •'    mine  where 

S^t.  Williams  in  his  elaborate  note  to  the  case  of  p^n^iM  miui 
Forth  v.  Stanton  (k).  The  rule  there  laid  down  by 
him,  which  has  ever  since  been  approved  o^  is, 
that  the  only  test  and  criterion  by  which  to  deter- 
mine whether  the  promise  needs  to  be  in  writing,  is 
the  question  whetlier  it  is  or  is  not  a  promise  to 
answer  for  a  debt,  default,  or  miscarriage  of  another, 
for  which  that  other  continues  liable  (Q.     If  it  be 

(t)  Fitzgerald  v.  Dreader,  B.  AC. Sb6',  Taylor y. Hilary, 

29  L.  J.  (Ch.)  113.  1  C.  M.  &  R.  741 ;  Brouming 

(k)  1  Wms.  Saund.  211.  v.  Skdlard,  6  Taunt  450. 
(/)  Hodgson  v.  Anderson,  3 
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BOy  it  must  be  reduced  into  writing :  nor  can  the 
oonsidemtion  in  any  case  be  of  importance  except 
in  such  cases  as  Oood/man  v.  Chase^  in  which  the 
consideration  to  the  person  giving  the  promise  is 
something  which  extinguishes  the  original  debtor's 
liability  (m).  It  has  also  been  considered,  that^  in 
order  to  make  the  statute  applicable,  the  immediate 
object  for  requiring  the  defendant's  liability  must 
be,  that  he  shall  pay  the  debt  of  another  if  that 
other  does  not ;  and  that,  consequently,  where  the 
immediate  object  is  that  an  agent,  in  selling  for  a 
principal,  should  take  imusual  care  in  selecting  the 
customers^  and  by  assuming  responsibility  for  their 
solvency  should  preclude  all  question  of  negligence 
on  his  part,  as  where  an  agent  sells  on  a  del  credere 
commission,  the  undertaking  so  to  do  need  not  be 
in  writing  (ft) ;  for,  although  the  transaction  may 
terminate  in  a  liability  to  answer  for  the  debt  of 
another,  his  paying  that  debt  was  not  the  imme- 
diate object  of  the  contract  made  with  him. 
DeAwit  other  The  do&ult  or  miscarrisge  of  another  person  to 
of  oontiaei.      which  the  statute  applies  need  not^  however,  be  a 

de&ult  or  miscarriage  in  payment  of  a  debt  or  in 
performing  a  contract  Any  duty  imposed  by  the 
law,  although  not  the  performance  of  a  contract^ 
against  the  breadi  of  which  it  was  the  intention  of 

(m)  You  wiU  see  8eijt  WU-  GW2;  6  A.  ft  £.  664. 

liams's  criterion  appicved  of  (/»)  Couturier  v.  Hastie,  9 

in  Green  ▼.  OreseweJlj  10  A.  ExcL  102 ;  23  L  J.  (Exch.) 

&  K  453,  and  Tomlifuon  v.  97,  &  C. 
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the  parties  to  secure  and  be  secimd,  modt  be  pix>ved 
by  writing.  Tluis»  where  one  bad  impropedy  ridden 
anothei^s  honsef  and  thereby  caused  ite  death,  a 
promiae  bj  a  third  person  to  pay  a  0am  of  money 
in  condderation  that  the  owner  of  the  horse  would 
not  sae  the  wrongdoer  was  adjudged  to  be  imavail- 
able,  because  in  parol  only  (o). 

In  the  case  of  JSaMwood  v.  Kenyan  (p),  the  PromiMto 
Oovirt  of  Queen's  Bench  decided  a  completely  new  creditor, 
point  on  the  construction  of  this  branch  of  the  4th 
section.  They  held  that  the  promise^  which  is  to 
be  reduced  into  writing,  is  a  promise  made  to  the 
person  to  whom  the  original  debtor  is  liable  ;  but 
that  a  promise  made  to  the  debtor  himself,  or  even 
to  a  third  person,  to  answer  to  the  creditor,  would 
not  require  to  be  reduced  into  writing  (q). 

That^  in  all  cases  within  the  4th  section,  the  considenaoii 
consideration  for  the  promise  as  well  as  the  promise  l^S^^^ 
itself  must^  by  the  statute,  appear  in  the  written  *pp^^' 
memorandum,  has  been  already  explained.    But  as 
to  promises  to  answer  for  the  debt^  default^  or  mis- 
carriage of  another  person,  it  is  no  longer  necessary 
that  the  consideration  should  appear  upon  the  face  of 
the  written  memorandum.    By  the  Mercantile  Law 
Amendmait  Act^  1856,  19  &  20  Vict.  c.  97,  &  3,  no 
special  promise  to  be  made  by  any  person  after  the 
passing  of  this  Act  (29th  July,  1856)  to  answer  for 

(o)  Kirkham  v.  Martyr^  2         (g)  Hargrectves  ▼.  Fon&M^ 

B.  A  A.  613.  13M.&W.561.  SeeBeadery. 

(p)  U  A.  &  £.  438.  Kitigham,  32  L  J.  (C.  R)  108. 
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the  debt^  defiatult^  or  miscarriage  of  another  person, 
being  in  writing  and  signed  by  the  party  to  be 
charged  therewith^  or  some  other  person  by  him 
thereunto  lawfiilly  authorised,  shall  be  deemed 
invalid  to  support  an  action,  suit^  or  other  proceed- 
ing to  (diarge  the  person  by  whom  such  promise 
shall  have  been  made,  by  reason  only  that  the 
consideration  for  such  promise  does  not  appear  in 
,  writing,  or  by  necessary  inference  from  a  written 
document  (r). 
AeUoDs  for  There  is  one  thing  which,  though  collateral  to 

miirepreMnto-  the  Law  of  Contracts,  relates  so  peculiarly  to  this 

branch  of  the  Statute  of  Frauds,  that  I  think  it 
ought  to  be  mentioned  After  the  4th  section  of 
the  Statute  of  Frauds  had  rendered  verbal  guaran- 
ties unavailable^  actions  upon  the  case  for  /oZ^ 
representations,  under  circumstances  in  which, 
before  the  Act^  the  transaction  would  have  been 
looked  on  as  one  of  guaranty,  were  often  brought 
For  instance,  if  A.  went  to  a  tradesman  to  persuade 
■him  to  supply  goods  to  B.,  by  assuring  him  that  he 
should  be  paid  for  them,  the  tradesman,  in  case  of 
B.*s  default,  could  not  bring  an  action  of  assumpat 
as  upon  a  guaranty,  because  there  was  no  written 
memorandum  of  what  passed  ;  but  he  brought  an 
action  on  the  case,  in  which  he  accused  A  of  having 
knowingly  deceived  him  as  to  B/s  ability  to  pay : 
and  if  the  jury  thought  this  case  made  out  he  suc- 

(r)  Glover  ▼.  Hacketi,  26  L.  J.  (Ex.)  416 ;  2  H.  &  N.  487. 
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ceeded  in  his  action,  and  received  pretty  nearly  the 
same  sum  as  he  would  have  done  if  there  had  been 
a  guaranty.  However,  as  this  was  inconsistent 
with  the  object  of  the  Statute  of  Frauds,  the 
l^islature  put  an  end  to  it  by  enacting,  in  statute 
9  Geo.  lY.  a  14,  &  6,  commonly  called  Lord  Ten- 
terden's  Act  (which,  however,  is  not  confined  to 
cases  within  the  Statute  of  Frauds  (^)),  '^  that  no 
action  shall  be  brought  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to 
the  character,  conduct^  credit^  ability,  trad^  or 
dealings  of  any  other  person,  to  the  intent  or 
purpose  that  such  other  person  may  obtain  credit, 
money  or  goods  *upon  {t\  unless  such  representa-  *  Sk. 
tion  or  assurance  be  made  in  writing,  signed  by  the 
party  to  be  charged  therewith.'* 

A  trader  being  in  bad  circumstances  and  indebted 
to  the  defendant,  applied  to  plaintiff  for  goods  on 
credit^  and  referred  him  to  defendant  for  her  char 
racter  ;  in  £su^  she  had  dealt  with  defendant  to  a 
considerable  amount^  but  had  fallen  into  arrear,  and 
defendant  had  ceased  to  supply  her  for  some  time, 
but  had  gone  on  again  upon  her  imdertaJdng  to 
discharge  her  arrears  at  so  much  per  week.    The 

(«)  Devaux   v.    Steinkeller,  goods  upon,"  which  were  added 

per  TindiUj    C.   J.,   6   Bing.  in   the  Committee  upon  the 

'S,  C.  88.  Bill,  should  precede  the  word 

(0  It  was  probably  intended  "credit." 
that    the    words   f' money  or 
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plaintiff  iaquiied  of  the  defendant's  flhopman  as  to 
her  credit^  and  defisndant^  on  being  referred  to  by 
ihe  shopman,  said,  that  he  might  give  her  a  £air 
character,  which  the  shopman  repeated  to  the 
plaintiff  and  he  thereupon  trusted  her  with  gooda 
These  goods  she  sold,  and  paid  defendant  with  the 
proceeds^  but  never  paid  the  plaintiff!  The  Court 
i)i  Eing^s  Bench  decided  that  evid^ioe  of  the  de- 
fendant's representation  through  his  shopman  to 
the  plaintiff  could  not  be  admitted,  not  having 
been  made  in  writiog  (u). 

It  has  since  been  consideted  in  the  ccmstruction 
c^  this  statute  that  a  representation  by  a  person, 
that  the  titl&Hleeds  of  an  estate  which  A.  had 
bought  were  in  that  person's  possession,  that  nothing 
could  be  done  with  the  estate  without  his  know*- 
ledge,  and  consequently  that  the  plaintiff  would  be 
safe  in  lending  money  to  A.,  was  a  representation 
made  concerning  A.'s  ability ;  and,  therefore^  as 
it  was  not  in  writing,  the  defendant  was  not  liable 
on  account  of  its  &lsehood  (x)l  It  has  also  been 
considered  that  a  representation  by  a  partner  as  to 
the  credit  of  a  firm  in  which  he  was  a  partner  is  a 
representation  as  to  the  credit  of  another  penson 
within  the  meaning  of  the  statute  (y). 

In  Wcuie  v.  Tattotif  which  is  the  last  reported 
case  on  the  subject^  and  which  was  decided  in  the 

(u)  Hadoek  v.  Fergumm^  7     K  457. 
A.  &  E.  86.  (y)  Deoawa  v.  Steinkdler,  6 

(x)  Swan  v.  PhiUipa,  8  A.  &     Bing.  N.  C.  84. 
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Court  of  Exchequer  Chamber,  that  Court  deter* 
mined  that  where  a  written  repreaentation  is  made 
as  to  the  character  of  a  third  person,  and  also  a 
parol  representation  of  the  character  of  the  same 
person,  and  the  person  deceived  thereby  trusted 
to  both  representations,  and  would  not  have  trusted 
to  either  of  them  alone,  that  the  pariy  deceived 
thereby  may  maintain  an  action — a  material  part  of 
lihe  representation  having  been  made  in  writing  (z). 

The  effect  of  this  section  was  also  much  discussed 
in  the  great  case  of  Lyde  v.  Barnard  (a),  in  which 
the  Judges  of  the  Court  of  Exchequer  differed,  but 
the  judgments  in  which  wiU  repay  a  very  attentive 
perusaL 

The  third  of  the  species  of  contracts  enumerated  Agreements 

in  coniideii^ 

by  the  4th  section,  and  required  by  it  to  be  evi-  tion  of 
denced  in  writing  is — any  agreement  made  in  con- 
sideratian  of  marriage. 

It  has  been  decided,  that  an  agreement  between 
two  persons  to  marry  is  not  an  agreement  in  con- 
adoration  of  marriage  within  the  meaning  of  this 
enactment ;  it  probably  having  been  considered 
that  the  Legislature  did  not  intend  to  introduce  a 
practice  so  contrary  to  the  natural  usages  of  life ; 
but  that  these  terms  are  confined  to  promises  to  do 
something  in  consideration  of  marriage  other  than 
the  performance  of  the  contract  of  marriage  itself  {h\ 

(z)  25  L  J.  (C.  P.)  240 ;  18  (b)  Cork  v.  Baker,  1  Str. 
C.  B.  STL  34 ;  Harriaon  y.  Cage,  1  Ld. 

(a)  I  M.  &  W.  101.  BaynL  386. 
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'   Thus  a  promise  made  by  the  intended  husband 
to  the  intended  wife  before  marriage  to  settle  her 
personal  property  on  her,  will  not  be  carried  into 
effect  by  the  Court  of  Chanceiy  unless  evidenced 
by  writing  (o).    But  if  so  evidenced  it  would  be 
otherwise  although  the  writing  acknowledged  the 
promise  to  have  been  made  before  the  wedding,  but 
it  was^  in  fact,  made  after  (d).    And  where  a  pro- 
mise was  made  by  a  testator  to  the  intended 
husband  of  his  daughter,  previous  to  her  marriage, 
that  she  should  share  in  the  testator's  property' 
equally  with  the  rest  of  his  children,  and  the 
daughter  married  the  plaintiff  and  died  in  the 
testator's  lifetime,  leaving  issue,  but  the  testator, 
who  had  not  given  anything  to  the  daughter  on 
her  marriage,  gave  by  his  will  a  legacy  to  one  sur- 
viving  daughter,  and  bequeathed  the  residue  of 
his  property  to  another,  leaving  nothing  to  his 
deceased  daughter  or  to  the  plainti£^  her  husband, 
it  was  held  that  the  promise  of  the  testator  to  the 
plaintiff!  although  verbal  only,  yet  being  repeated 
in  terms  in  an  affidavit  made  by  the  testator  in  a 
former  legal  proceeding  against  the  plaintiff",  the 
affidavit  was  a  sufficient  compliance  with  the  re* 
quirements  of  the  statute  (e). 

(e)  Co9mte88  of  Montacufe  y.  Morgan,  12  Yes.  73. 
Maxtcea,   1   Str.   236 ;    1   P.  (e)  Barkworth  v.  Young,  26 

Wms.   618 ;   Tweddle  v.  At-  L.  J.  (Ch.)  163  ;  Hammersley 

kinson,  30  L.  J.  (Q.  B.)  266.  v.  De  Bid,  12  C.  &  Fin.  45. 

{d)  Id. ;    8,  V.   Bandall  v. 
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We  now  come  to  the  fourth  class  of  promises,  OontnetB  or 

...  •  •  •  Bale  of  landfl. 

enumerated  by  the  4th  section,  viz. — any  contract, 
or  sale  of  lands,  tenements^  or  hereditaments^  or 
any  interest  in  or  concerning  them. 

These  words,  you  will  observe,  are  exceedingly 
large,  comprehending  not  merely  an   interest  in 
land  itself  but  any  interest  concerning  it.     And 
the  main  questions  which  have  arisen  have  accord- 
ingly been — ^Whether  particular  contracts^  falling 
very  near  the  line,  do  or  do  not  concern  land,  so  as 
to  fall  within  these  terma     Thus  it  was  held  in  what  a 
Crosby  v.  Wadsworth  (/),  that  an  agreement  con-  concerning 
ferring  an  exclusive  right  to  the  vesture  of  land 
{i.  e.,  a  growing  crop  of  mowing  grass),  during  a 
limited  time  and  for  given  purposes,  is  a  contract 
for  sale  of  an  interest  in,  or  at  least  concerning 
lands ;  and  for  the  non-performance  of  which,  if 
made  by  parol,  an  action  cannot  be  maintained.  In 
Tyler  v.    Bennett  (g),  an    agreement    that   the 
plaintiff  should  be  allowed  to  take  water  from  a 
particular  well  was  held  to  concern  land,  and  to 
require  a  writing.     On  the  other  hand,  in  ^t;an^  v. 
Roberts  (A),  where  the  plaintiff  had  sold  to  the 
defendant  a  growing  crop  of  potatoes,  this  was 
decided  not  to  be  a  sale  of  any  interest  in  or  conr 
ceming  land.      It  was  contended,  that^  as  the 
potatoes  were  deriving  nourishment  and  support 
from  the  soil,  and  would  have  passed  as  part  of  the 

(/)  6  East,  602  ;  Carring^         (^)  5  A.  &  E.  377. 
tfm  V.  Boots,  2  M.  &  W.  248.  (A)  6  B.  &  C.  829  (5). 
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land  by  a  convejanoe  of  it,  an  intereBt  in  them 
must  at  all  events  be  taken  to  concern  land ;  and 
great  reliance  was  placed  on  the  decision  in  Crosby 
v.  Wadsworth,  which  I  have  already  cited ;  where 
a  growing  crop  of  grass  was  sold  and  was  to  be 
mowed  by  the  vendee^  and  the  sale  was  held  to  &1I 
within  the  statute^  and  to  require  a  writing.  How« 
ever,  the  Court  held  that  that  case  was  distinguish^ 
able.  "*  Although,''  said  Mr.  Justice  Hciroyd,  ''the 
vendee  might  have  had  an  incidental  right  by 
virtue  of  his  contract  to  some  benefit  from  the  land 
whne  the  potatoes  were  arriving  at  maturity,  yet 
I  think  he  had  not  an  interest  in  the  land  within 
the  meaning  of  this  statute :  he  clearly  had  no 
interest  so  as  to  entitle  him  to  the  possesdon  for 
any  period,  however  limited,  for  he  was  not  to  raise 
the  potatoes.  Beaidesi  this  is  not  a  contract  for 
the  sale  of  the  produce  of  any  specific  part  of  i^e 
land,  but  of  the  produce  of  a  cover  of  land.  The 
plaintiff  did  not  acquire  by  the  contract  any  in- 
terest in  any  specific  portion  of  the  land;  the 
contract  only  binds  the  vendor  to  sell  and  deliver 
the  potatoes  at  a  fixture  time  at  the  request  of  the 
buyer,  and  he  was  to  take  them  away." 

With  regard  to  this  case,  it  is  worth  while  to 
observe,  that  though,  according  to  the  decision  o£ 
the  Court,  the  contract  did  not  iall  within  the  ith 
section,  as  the  sale  of  an  interest  in  or  coxM^ming 
lands,  yet  it  would  clearly  fall  within  the  1 7th,  to 
which,  before  the  conclusion  of  these  Lectures,  I 
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ahall  have  occasion  to  advert^  as  being  a  sale  of 
goods  and  chattels  ;  but  no  point  arose  upon  that 
section,  because  one  shilling  had  been  paid  as 
earnest  money,  which  ia  one  of  the  modes  of  satis- 
fying the  provisions  of  the  17th  section. 

The  result  of  these  cases»  and  of  the  many  others 
which  have  been  decided  upon  the  subject,  is  thus 
stated  in  Williams^  Saunders  (i)  :  It  appears  to  be 
now  settled,  that,  with  respect  to  emblements  or 
fructus  industnales  (t.  e.,  the  com  and  other  growth 
of  the  earth,  which  are  produced,  not  spontaneously, 
but  by  labour  and  industry),  a  contract  for  the  sale 
of  them  while  growing,  whether  they  are  in  a  state 
of  maturity,  or  whether  they  have  still  to  derive 
nutriment  from  the  land  in  order  to  bring  them  to 
that  state,  ia  not  a  contract  for  l^e  sale  <^  any 
interest  in  land,  but  merely  for  the  sale  of  goods : 
Evans  v.  Roberts  (k) ;  Sadnsbury  v.  MathetM  (I). 
And  it  will  make  no  difference  whether  they  are  to 
be  reaped  or  dug  up  by  the  buyer  or  by  the  seller : 
Jones  Y.  Flint  (m).  The  true  question  is,  whether, 
in  order  to  effectuate  the  intention  of  the  parties^ 
it  be  necessary  to  give  the  buyer  an  interest  ux  the 
land,  or  whether  an  easement  of  the  right  to  enter 
the  land  for  the  purpose  of  harvesting  and  carrying 

(0  Duppa  V.  Mayo,  1  Wms.  ciae  View  of  Law  of  V.  &  P. 

Seund.  277  c,  n.  (/).     A  ai.  76,  ed  1861. 
milar  and  very  clear  view  of         (fc)  6  R  &  C.  829. 
this  subject  ia  alao  taken  by         (Q  4  M.  &  W.  343. 
Lord  St.  Leonards — see  Con*         (w)  10  A.  &  K  763. 
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them  away  is  all  that  was  intended  to  be  granted 
to  the  buyer.  But  with  respect  to  grass^  which,  as 
being  the  natural  produce  of  the  land,  is  said  to  be 
not  distinguishable  from  the  land  itself  in  l^al  con- 
templation until  actual  severance,  the  decision  of 
Crosby  v.  Wadsworth^  appears  to  be  still  adhered 
to,  viz.^  that  the  purchaser  of  a  crop  of  mowing 
grass,  unripe,  and  which  he  is  to  eut^  takes  an 
exclusive  interest  in  the  land  before  severance ;  and 
therefore  the  sale  is  a  sale  of  an  interest  in  land 
within  the  statute  (n).  So  it  has  been  held,  that  the 
sale  of  growing  underwood  to  be  cut  by  the  pur- 
chaser confers  an  interest  in  land  within  the 
statute  (o).  The  same  has  been  held  as  to  an 
agreement  for  the  sale  of  growing  fruit  (p).  But 
.  where  the  owner  of  trees  growing  on  his  land  (but 
iiiler  two  had  been  cut  down)  agrees  with  another 
while  the  rest  are  standing  to  sell  him  the  timber, 
to  be  cut  by  the  vendor,  at  so  much  per  foot,  this  is 
a  contract  merely  for  the  sale  of  goods  (9)*  The 
timber  was  to  be  made  a  chattel  for  the  seller  (r). 
And,  per  LitdeddU,  J.,  even  if  the  contract  were 
for  the  sale  of  the  trees,  with  a  specific  liberty  to 
the  vendee  to  enter  the  land  to  cut  them,  this  would 


(n)  CarringUm  v.  Boots^  2  M.  <fe  W.  501. 
DC.  &  W.  248.  (g)  Smith   v.    Surman,    9 

(o)  SecreU  v.  BoxaU,  1  Y.  &  R  &  C.  561. 
J.  396 ;  Teal  v.  Auty,  2  R  A         (r)    Lord     Falmouth      v. 

^'  9^-  Thomas,    per    BaUei/,    B.,    1 

ip)  Sodtcea  V.  FMUipa,  9  C.  &  M.  105. 
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hot  give  him  an  interest  in  the  land  within 'l^e 
meaning  of  the  statute  {s).  In  a  recent  caise  on  this 
subject  where  the  plaintiff  and  defendant  -  orally 
agre^  (in  August)  that  the  defendant  should  givd 
\£45.  for  the  crop  of  com  on  the  plaintiff's  land,  and 
the  profit  of  the  stubble  afterwards^  that  the  plaintiff 
wiis  to  have  liberty  for  his  cattle  to  run  with  the 
defendant's^  and  that  the  defendant  was  also  to  have 
Bdme  potatoes  growing  on  ti.e  land  and  whatever 
lay  grass  was  in  the  fields,  and  the  defendant  was 
io  harvest  the  corn  and  dig  up  the  potatoes,  and 
the  plaintiff  was  to  pay  the  tithe ;  it  was  held,  that 
it  did  not  appear  .to  be  the  intention  of  the  parties 
to  contract  for  any  interest  in  land,  and  the  case  was 
not,  therefore,  within  tl\e  statute,  but  a  sale  of  goods 
as  to  all  but  the  lay  grass,  and  as  to  that  a  contract 
lor  tilie  agistment  of  the  defendant's  cattle  (i) 
[  Upon  very  siinilar  reasjoning,  when  a  tenant 
having  a  right  to  remove  fixtures,  left  them  in  the 
house. upon  a  parol  agreement  with  the  landlord 
that  he  should  take  them  at  a  valuation,  the  CSoiut 
^vere'quite  satisfied  that  this  was  not  a  sale  of  any 
interest  in  land  (u).  :      ^ 

'  .  Neither  does  an  agreement  for  board  and  lodging 
ainoimt  to  a  contract  for  an  interest  in  Iknd ;  and  a 
petson  having  a^eed  with  a  boarding-house  keeper 

V  («)  B.  *  C.  5W;  Evana  v.  Wm®-  Saund.  277  <^  n.  (/). 

Moberk,  6  B.  &  C.  829.  (w)  Hallen  v;  Runder,  I  a 

(0  Jones  y.  FIM,  10  A.  &  M.  &  R.  266, 
E.  753 ;  Duppa  r.  Mayo,  1 
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for  board  and  lod^ng  for  himself  and  servant^  and 
accommodation  for  a  hor8e>  for  £200.  a  year ;  and 
having  afterwardB  refused  to  ^iter  pn  the  occupa- 
tion, was  held  liable  to  an  action,  although  the 
whole  that  passed  between  them  was  by  word  of 
mouth.  The  agreement  was  merely  that  the  pro- 
posed lodger  should  become  and  be  received  as  an 
inmate  in  the  house  and  family  (x). 

But  an  agreement  to  occupy  lodgings  at  a  yearly 
rent^  the  occupation  to  commence  at  a  future  day, 
is  an  agreement  for  an  interest  in  land  within  the 
4th  section  (y). 

And  such  also  is  an  agreement^  that^  if  one  will 
take  possession  of  a  house  and  become  tenant  upon 
its  being  properly  furnished,  the  other  will  furnish 
it  properly  (a;). 

Such  also  was  considered  an  agreement  on  the 
sale  of  a  milk-walk  for  £80.,  on  which  it  was  agreed 
that  the  purchaser  should  go  into  and  occupy  the 
premises  of  which  the  vendor  was  tenant^  and  should 
be  tenant  of  them  from  Midsummer  then  past^  and 
should  pay  the  rent,  rates^  and  taxea  The  defian- 
dant  entered,  but  finding  the  buedness  not  so  ex- 
tensive as  he  expected,  refused  to  pay  the  whole  of 
the  £80.  The  Court  considered  that  the  plaintiff 
agreed  to  consign  his  interest  in  the  premises^  such 

(«)  Wrighi  v.  Staveri,  29         (z)  Meehden  v.  WdUaee,  7 

L.  J.  (Q.  B.)  161.  A.  A  E.  49 ;  Vaughan  v.  Han^ 

(y)   Inman    v.   Stamp,    1  eock,  3  C.  B.  766. 
Stark.  N.  P.  C.  12. 


OONTRACrrS  FOB  THE  SAIiE  OF  LANDS.  115 

as  it  was,  to  the  defendant,  and  the  latter  agreed  to 
pay  the  rents,  rates,  and  taxes,  from  the  last 
quarter,  and  that  it  was,  therefore,  expressly  within 
the  statute  (a). 

The  same  conclusion  has  been  come  to  wh^re  one 
entered  into  an  agreement  with  another  to  rdin- 
quish,  a&d  give  possession  to  him  of  a  furnished 
house  for  the  residue  of  a  term  which  the  former 
had  therein,  in  consideration  of  a  sum  of  mdney  te 
be  paid  by  the  latter  for  certain  repairs  to  be  done 
to  the  house.  It  was  considered  that  the  contract 
was  not  merely  that  one  side  should  repair  and  rer 
linquish  possession,  and  the  other  pay  the  money 
for  the  repairs,  but  that  the  relinquishment  being 
for  the  remainder  of  a  term,  an  assignment  was  con* 
templated,  which  waa  clearly  an  interest  in  land  (6). 
The  law  is  the  same  whether  the  interest  agreed  to 
be  assigned  or  parted  with  be  legal  or  equitable  (c). 
And  the  same  rule  that  the  contract  cannot  be 
enforced  unless  in  writing  applies^  although  the 
consideration  for  the  defendant's  part  of  the  con- 
tract has  been  performed,  and  nothing  remains  to 
be  done  but  the  payment  of  the  money  ((2)« 

But  when  a  contract  was,  that  in  consideration 
that  the  plaintiff  would  advance  £2000.  upon  the 

{a)  Smart  ▼.  Harding^  24         (<?)  Kdly  r.  Webster^  21  L. 

L.  J.  (C.  P.)  76 ;  15  C.  R  J.  (C.  P.)  163 ;  12  C.  R  283. 
652.  (d)  Cocking  v.  Ward,  supra ; 

(b)  BuitemeH  v.  Hayes,   5  Kelly  v.  Wehefer,  supra.     See 

M.   &  W.    456 ;    Cocking   v.  p.  122. 
Ward,  1  C.  R  858. 
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security  of  a  mortgage  of  certain  land  upon  the  de^ 
fendant  making  out  a  good  title  to  mortgage  it,  the 
defendant  promised  to  pay  him  the  expenses  to  which 
he  might  be  subjected,  in  case  the  loan  should  go  off 
by  reason  of  the  defendant  changing  his  views  or  of 
the  defectiveness  of  the  defendant's  title,  the  Court 
of  Exchequer  clearly  held  that  the  contract  merely 
related  to  the  investigation  of  the  tiUe,  smd  did  not 
relate  to  any  interest  in  land  (e). 
Theitakiate     '     Li  all  thcse  cdse8|,    however,    the    observation 
right  of  aciion  applies  which  I  have  made  in  the  f(»iner  lecture 
^'  -with  reference  to  cases  falling  within  this  section  in 

general.  The  contract,  even  if  by  mere  toords,  is 
not  void,  but  merely  incapable  of  being  enforced  by 
action  (/).  And  therefore  it  has  been  held,  that,  if 
it  actually  has  been  execute  for  instance,  in  the 
case  of  a  sale  of  growing  crops>  by  the  vendee  s 
reaping  them  and  taking  them  away,  an  action  will 
lie  to  recover  the  price  as  for  goods  sold  and 
delivered  (g).  But  it  must  be  remembered  that 
the  cases  here  cited  can  hardly  be  considered  to 
relate  to  an  interest  in  land,  and  therefore  do  not 
apply  to  this  head. 

*A  curious  point   has  been   decided   upon   this 
section  with  reference  to  a  parol  demise  of  land. 

{e)  Jeakes  v.  White,  21  L.  J.  {g)  Parker  V.  Sfaniland,  11 

(Ex.)  265 ;  6  Ex.  873,  East*  362  ;  Poiilter  v.  Killing- 

(/)  Leraux  y,  Broun^  22  L.  b^k,  1  R  4  P.  397.     And  aee 

J.  (C.  P.)  I;  12  C.  B,  801.  the  juilgmont  in  Tea/ ▼.  iiii^y, 

See  Laycoek  r.  Pkkles,  23  L.  2  B.  &  B.  09. 
J.  (Q.  B.)  43. 


CONTRA^Ore  IB'OR  THE  SALE  OF  LAKDS^  117 

Such  a  demisdy  if  for  liot  more  than  tliree  years,  id 
good  within  the  Statute  of  Frauds,  the  1st  section 
of  which  enacts,  that  "  aK  leases j  estates^  interests  of 
freehold^  or  terms    of  years,    or   any    unceriain 
interest  of,  in,  to,  or  oui  of  any  messuages,  manors, 
lands,  tenements  or  hereditaments^  made  or  created 
by  livery  and  seisin  only,  or  by  parol,  and  not  put 
in  writing y  and  signed  hy  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  law^ 
fully  authorised  6y  writing,  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only/'    The  2nd 
section  excepts  "all  leases  not  exceeding  the  t^rm 
df  three  years  from  the  making  thereof,  whereupon 
the  rent  reserved  to.  the  landlord  during  such  term 
sball  amount  unto  two  third  parts  at  the  least  of 
the  full  improved  value  of.  the  thing  demised  "  Qi)* 
But  an  agreement  for  such  a  lease  falls,  not  within 
the  Ist,  but  within  the  4th  section  ;  for  it  ds  ai> 
agreement  for  an  interest  in  lands  ;  and,  therefore^ 
though  a  lease  for  a  year  would  be  perfectly  good 
though  made  verbally,  an  agreement  for  such  a 
lease  cannot  be   enforced!     That  was  the   point 
decided  in  Edge  v.  Strafford  (t) :  *'  It  may  be  said,*' 
said  Bayhyy  B.,  delivering  the  judgment  of  the 
Court  in  that  case,  "  that  it  is  strange  that  the  2nd 
section  of  the  statute  has  made  a  lease  for  less  than 
three  years  from  the  making  valid ;  and  yet  that 
no  action  shsdl  be  maintainable  upon  it  until  it  is 

(ft)  29  Car.  IL,  c  3,88. 1,  2.         (t)  1  C.  &  J.  391 ;  1  Tyr. 
See  8  &  9  Vict,  c  106,  8.  3.         293. 
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made  eflfectual  as  a  lease  hy  the  entry  of  the  lessea 
But,  first,  the  legislature  mi^t  intend  to  make  a 
distincticm  between  those  cases  in  which  the  com- 
plainiiig  party  was  contented  to  confine  Wlf  to 
its  operation  as  a  lease,  and  sought  nothing  more 
than  as  a  lease  it  would  give  him,  and  those  in 
which  he  went  further,  and  founded  upon  it  a  daim 
for  damages^  which  might  fiur  exceed  what  he  could 
daim  under  it  in  the  character  of  a  lease ;  or, 
secondly,  this  distinction  might  not  have  been  con- 
templated, but  may  be  the  result  of  the  true  con- 
struction of  the  Statute  of  Fiauda  The  1st  section 
of  that  statute  provides — ^that  all  leases,  estates, 
interests  of  freehold,  or  term  of  years,  or  any  uncer- 
tain interest  in  lands,  made  by  livery  and  seiffln 
only,  or  by  parol,  and  not  put  in  writing,  &a,  shall 
have  the  force  and  effect  of  leases  or  estates  at  will 
only ;  and  excepts^  neveiihelesB,  all  leases  not  ex- 
ceeding three  years  from  the  making  thereof  where- 
upon the  rent  reserved  diall  amount  to  two-thirds 
of  the  full  improved  value.  The  4th  section  enacts, 
that  no  '  action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  cafUruct  or  sale  of  lands,  or 
any  interest  in  or  concerning  them,  unless  the 
agreement  on  which  such  action  shall  be  brought, 
or  such  memorandum  thereof  be  in  writing/  Is, 
then,  the  agreement  on  which  this  action  is  brought 
*  a  contract  of  an  interest  in  lands  f '  Inman  v. 
Stamp Q^  says  distinctly  it  is:  imless  that  case 

(k)  1  Stark.  12. 
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be  suooeasfallj  impeaclied,  it   must   govern   the 
present." 

The  last  case  provided  for  is  that  of  any  agrees  Contncu  not 
ment  that  is  not  to  be  peff armed  vntbinihe  apaoe  of  formeTwiUiui 
one  year  from  the  making  thereof  •  Thus  if  a  aer-  *^^**' 
vant  be  hired  for  a  year,  and  the  service  is  to  be^n 
at  a  feture  time,  the  agreement  ougtt  to  be  in 
writing,  since  it  will  not  be  performed  within  a 
year  (Q.  It  has  been  dedded,  that  tlie  agreements 
meant  by  this  section  are  not  agreements  which 
may  or  may  not  happen  to  be  performed  within  a 
year,  but  agreements  whidi,  on  the  &ce  of  them, 
contemplate  a  longer  delay  than  a  year  before  their 
accomplishment*  Peter  v.  Compton  (m),  the  case 
usually  dted  as  establishing  this  distinction,  affords 
also  a  very  good  illustration  of  it.  It  was  an 
action  upon  an  agreement,  in  which  the  defendant 
promised  for  one  guinea  to  give  the  plaintiff  ten  on 
the  day  of  his  marriage.  The  case  was  tried  before 
Lord  Holt,  who  reserved  the  question,  whether  a 
writing  was  necessary,  for  the  opinion  of  all  the 
Judges,  a  majority  of  whom  were  qH  opinion, 
''that,  where  the  agreement  is  to  be  performed 
upon  a  contingency,  and  it  does  not  appear  with* 
in   the   agreement   that  it    is   to  be   performed 

(0  Braeegirdle  v.  Heald,  1  22  L.  J.  (C.  P.)  1 ;  12  a  R 

B.  &  Alii   722;  SnelUng  v.  801.     See  Cawthom  v.  Cor* 

Lord  Hnntitigfield,  I  Cr.  M.  <&  drey,  33  L.  J.  (C.  P.)  152. 
K.  20  ;  Giraud  v.  Richmond,         (w)  Skinner,  363 ;  1  Smith, 

2  C.  B.  835 ;  Leroux  v.  Broion,  L.  C,  5th  ed.  283w 
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iafier:  the  year,  there  ^  note  in  writing  is  npt 
necessary,  for  the  contingency  might  liappen 
within  the  year ;  but  where  it  appears  by  the 
whole  tenor  of  the  agreement  that  it  is  to  be 
performed  after  .the  year,  there  a  note  in  writ^ 
ing  is  necessary,  otherwise  not."  There  was  a 
difference  of  opinion  among  the  Judges  in  thia 
case,  and  it  is  remarkable  that  Lord  Holt  himself 
differed  from  the  majority.  However,  their  con- 
struction has  been  frequently  adopted  since  that 
time. 

.  Thus,  also  in  Fenton  v.  Emhlers  (n),  in  conmdera- 
tion  that  the  plaintiff  would  be  and  continue  his  ser- 
vant as  long  as  they  should  both  please,  the  defendant 
promised  to  leave  her,  by  his  last  will,  an  annuity 
for  her.life.;  and  it  was  considered  that  the  statute 
did  not  apply.it  not  being  expressly  and  specificaUy 
agreed  that  the  agreement  should  not  be  performed 
within  the  year.  In  Welh  v.  Hortoh  (o),  which 
was  a  promise  by  a  testator  that  his  executor 
should,  at  his  death,  pay  the  plaintiff  £10,000.,  it 
was  held  that  no  writing  was  required  to  prove  it ;. 
and  Besty  C.  J.,  said,  the  plain  meaning  of  the 
words  of  the  statute  is  confined  to  contracts  which, 
by  agreement,  are  not  to  be  carried  into  execution 
within  a  year,  and  does  not  extend  to  such  as  may 
by  .circumstances  be  postponed  beyond  that  period ; 
otherwise,  there  is  no  contract  which  might  not 

(t?)  3  Burr.  1278.  {n)  4  Bing.  40. 
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&11  withiu  the  statute;  Souch  v.  Strawhridge  (p) 
was  a  case  in  which  it  was  proved  that  •  there  had 
been  a  proposal  that  the  plaintifi^  should  keep  an 
infant  ehild  for  the  defendant  for  one  year,  at  5^,  a- 
week,  which  he  objected  was  too  much  for  so  young 
a  child ;  and  it  was  then  settled  that'  it  should 
remain  with  the  plaintiff  till  the  defendant  gave 
notice  or  should  think  proper.  It  remained  with 
the  plaintiff  more  than  two  years.  The  Court  con- 
sidered no  writing  to  be  necessary  to  prove  the 
agreement ;  and  ErU^  J.,  said,  the  treaty  cer* 
tainly  did  once  contemplate  the  endurance  of  the 
contract  for  the  child's  maintenance  beyond  a 
year ;  but  the  ultimate  contract  wa£f,  that  the 
period  should  be  as  long  as  the  defendant  should 

think  proper,  

•  Thus,  also  it  is  held  that,  where  it  appears  not  to 
have  been  the  intent  of  the  parties  that  the  agree* 
ment  should  extend  beyond  a  year,  although  it 
might  extend  for  beyond  that  time,  it  need  not  be. 
in  writing  ;  but  where  it  appears  to  be  the  intent 
of  the  parties  that  the  agreement  shall  not  be  per* 
formed  within  one  year  from  the  making,  it  must 
be  in  writing,  although  determinable  upon  a  con- 
tingency, within  a  year.  Therefore,  where  by  the 
terms  of  the  contract  it  was  to  last  for  a  longer 
period  than  a  year,  a  custom  by  which  it  might  be 
put  an  end  to  by  one  of  the  parties  within  that 

(/))  2  C.  B.  808. 
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period,  does  not  take  it  out  of  the  operation  of  the 
statute  (q).  In  like  mann^  an  undertaking  to  pay 
an  annuity  for  life  must  be  in  writing,  although  it' 
may  terminate  by  death  within  a  year  (r).  And 
where  a  person  having  been  the  defendant's  travell^ 
dnoe  1862,  entered,  in  October,  1854,  into  a  firesh 
agreement  at  an  increased  salary,  whereby  dther 
party  was  to  be  at  liberty  to  determine  the  agree- 
ment by  giving  the  otiier  three  months*  notice 
before  Ist  Sept,  1855,  otherwise  they  were  to  go 
on  for  another  year  from  that  time ;  this  stipulation 
for  its  determination  did  not  take  it  out  of  the 
statuta  In  truth,  said  Aldersan,  R,  this  contract 
is  not  incapable  of  being  performed  ^itiiin  a  year ; 
it  may  be  more  truly  said  that  it  is  liable  to  be 
defeated  within  that  tima  In  its  original  concep- 
tion it  is  a  contract  for  more  than  a  year.  A 
tenanqr  from  year  to  year,  with  power  to  determine 
it  within  the  year,  is  still  a  tenancy  from  year  to 
year  («). 

Where,  however,  all  that  is  to  be  done  by  one 
party,  as  the  consideration  for  what  is  to  be  done 
by  the  other,  actually  is  done  within  the  year,  the 
statute  does  not  prevent  that  party  suing  the  other 
for  the  non-performance  of  his  part  of  the  contract. 
Where  the  one  has  had  the  fuU  benefit  of  the  con- 
tract, the  law  will  not  permit  the  other  to  withhold 

(fj)  Birch  V.  Earl  of  Liver-     452. 
root,  9  B.  &  C.  392.  (s)  Dohson  v.  Cdiis,  25  L.  J. 

(r)  Siceet  v.  Z^  3  M.  A  G.      (Ex.)  267 ;  1  H.  &  N.  81. 
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tJie  oondderation.  As^  where  a  landlord  had  agreed 
to  lay  out  £50.  on  improvements  on  the  premises 
denused,  and  the  tenant,  in  consequence^  to  pay 
X5.  a-year  additional  rent  for  the  remainder  of  his 
term,  of  which  there  were  several  years,  and  the 
landlord  laid  out  the  £50.  within  the  year,  he 
was  allowed  to  recover  the  additional  rent,  although 
the  agreement  was  not  in  writing  (t) ;  for  this 
enactment  applies  only  to  contracts  not  to  be  per- 
formed  on  dther  Bide  withm  the  year.  Therefore, 
in  a  case  where  the  defendant^  in  a  letter  signed  by 
him,  proposed  to  the  plaintiff  that  she  should 
assign  to  the  defendant^  in  trust  for  an  institution 
managed  by  him,  a  patent  which  she  had  obtained 
for  making  toys,  such  patent  to  be  used  by  the 
institution,  the  plaintiff  to  have  5  per  cent,  on  the 
profits,  and  the  defendant  to  provide  for  the  next 
payment  in  respect  of  the  patent ;  and  if  the  pay- 
ments made  should  not  equal  a  certain  sum  in  the 
first  and  subsequent  years,  the  plaintiff  tohave  the 
right  to  redaun  the  patent,  and  this  proposal  was 
accepted  by  the  plaintiff  by  word  of  mouth ;  it 
was  held  that  the  contract  did  not  require  to  be  in 
writing  under  the  4th  section  of  the  Statute  of 
Frauds,  inasmuch  as  all  that  was  to  be  done  by  the 
plaintiff  as  the  consideration  of  defendant's  promise 
was  capable  of  being  done  within  a  year,  and  it  did 

(0  Domllan  v.  Reed,  3  B.  &  v.  Heming,  4  Ex.  631.  See 
Ad.  899;  Soueh  v.  Straw-  Nunn  v.  Fabion,  35  L.  J. 
bndgey  2  C.  B.  808 ;  Cherry     (Ch.)  UO. 
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not  appear  that  any  part  of  it  was  to  be  postponed 
until  after  a  year  (u). 
Becapituiation  '    I  have  now  fifone  through  the  five  cases  to  which 

of  Lectures.  •  . 

the  4th  section  of  the  Statute  of  Frauds  applies, 
and  in  which  it  requires  a  written  memorandum  of 
the  contract.  There  are  one  or  two  cases  of  very 
considerable  importance  in  practice  on  which  I 
shall  briefly  observe  in  the  next  Lecture,  in  which 
a  writing  is  required  by  the  express  enactment  of 
the  legislature.  Having  mentioned  them,  I  shall 
say  something  of  the  consideration  upon  which  a 
simple  contract  may  be  grounded,  and  which  is^  as 
you  are  aware,  an  essential  part  of  eveiy  such 
contract ;  and  then,  having  finished  the  remarks  I 
had  to  make  on^Simple  Contracts  exclusively,  shall 
resume  the  consideration  of  the  general  law  of 
contracts,  and  shall  speak  of  the  competency/  or 
incompetency  of'  the  coutracting  parti^  and  of 
remedies  by  which,  in  case  of  breach  of  contract, 
their  performance  is  to  be  enforced. 

(«)  Smith  v.  Neale,  26  L.  J.  (C.  P.)  143 ;  2  C.  B.  {K  8.)  67. 
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LECTURE  IV. 

SALE  OF.  GOODS,  ETa,  UNDER  THE  ,17tH.  SECTION 
OF  THE  STATUTE  OF  FRAUDS. — CONSIDERATION 
OF  CONTRACTS  BY  DEED  AND.  OF  SIMPLE  CON- 
TRACTS. 

I  CONCLUDED  in  the  last  lecture  the  consideration 
of  the  five  cases  in  which  the  4th  section  of  the 
Statute  of  Frauds  renders  it  n^icsessary  that  a  con- 
tract should  be  reduced  into  writing,  '  There  are, 
as  I  then  said,  a  few  other  cases,  which,  being  of 
constant  occurrence,  it  wDl  be  right  to  specify 
before  proceeding  to  the  next  branch  of  the  subject* 

The  first  of  these  cases  is  that  of  a  sale  for  the  Sale  of  goods 
price  of  £10  or  upwards,  regarding  which  the  17th  or  upwards— ' 
section  of  thie  Statute  of  Frauds  hisis  provided  as 
follows: —  . 

"'No  contract  for  the  sale  of  any  goods,  wares,  or 
merchandizes  for  the  price  of  £10.  or  upwards  shall 
be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  scpne ;  or 
give  something  in  earnest  to  bind  the  bargain,  or 
in  part  payment ;  or  that  some  note  or  memo- 
randum in  writing  of  thq  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such 


126  SALE  OF  GOODS 

contract^  or  their  agents  thereunto  lawfully  autho- 
rised" 

As  to  the  subject-matter  of  this  section  there  is 
little  dijfficulty  in  applying  it.  As  to  the  case  of 
growing  crops»  and  trees,  and  roots,  &c.,  in  the 
ground,  the  law  has  been  ah*eady  considered  in 
treating  of  the  4th  section,  see  page  109.  It  has 
been  decided  that  shares  in  railway  and  other  joint- 
stock  companies  are  not  an  interest  in  land  within 
the  4th  section  of  the  Statute  of  Frauds  ;  nor  are 
they  goodsp  wares,  or  merchandizes^  within  the 
17th  (a). 

The  first  great  difference  which  you  will  observe 
between  this  section  and  the  4th  section  of  the 
same  Act  is»  that  the  4th  section  renders  a  writing 
necessary  in  all  cases  which  fidl  within  its  terms  ; 
whereas  the  1 7th  mentions  three  circumstances,  any 
one  of  which  it  directs  shall  be  as  effectual  as  a 
writing,  namely,  acc^tance  of  any  part  of  the 
goodsy  payment  of  part  of  the  price,  and,  lastly,  the 
giving  something  by  way  of  earnest  to  bind  the 
bargain,  or  in  part  payment;  any  one  of  which 
three  things  will  as  effectually  perfect  the  sale  as  a 
writing  would.  Where  none  of  these  has  taken 
place,  a  writing,  however,  becomes  necessaiy ;  and 
if  there  be  none,  the  bargain  is  void,  and  there  is 

(a)  Humble  ▼.  Mitchdl,  11  Knight  ▼.  Barber,  16  M.  &  W. 

A.   &  K    206 ;    Bradley    v.  66 ;  Temped  v.  Kilner,  3  C.  B. 

Holdmwrtk,  3  M.  &  W.  422  ;  249.     See  Baxter  v.  Brotcn,  7 

Bowlhy  ▼.  BeU,  3  C.  B.  284 ;  M.  A  Q.  198. 
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no  sale :  for,  to  use  the  words  of  Mr.  J.  Boscmguet 
in  Laythoarp  v.  Bryard  (&),  ^'  the  4th  section  does 
not  avoid  contracts  not  signed  in  the  manner  de* 
scribed ;  it  only  precludes  the  right  of  action.     The 
1 7th  section  is  stronger,  and  -  avoids  contracts  not 
made  in  the  manner  prescribed/'    A  parol  sale^ 
therefore,  unaided  by  any  of  the  three  formalities 
mentioned  in  the  l7th  section  as  equivalent  to 
writing,  is  totally  and  entirely  void.     A  doubt  was 
entertained  at  one  period  whether  the  1 7th  section 
included  the  case  of  a  contract  for  something  not 
in  existence  in  a  chattel  state  at  the  time  of  making 
the  bargain,  but  which  was  to  become  a  chattel 
before  the  time  agreed  upon  for  its  delivery  (c). 
Where,  for  instance,  growing  timber  was  bargained 
for,  to  be  delivered  cut  into  planks,  or  a  ship  or  a 
carriage  not  yet  built.    However,  any  doubt  that 
formerly  existed  on  this  subject  is  now  put  an  end 
to ;  for,  by  statute  9  Geo.  4,  a  14,  &  7,  it  is  enacted 
that  the  17th  section  of  the  Statute  of  Frauds 
''shall  extend  to  all  contracts  for  the  sale  of  goods 
of  the  value  of  £10.  sterling  and  upwards,  notwith- 
standing the  goods  may  be  intended  to  be  delivered 
at  some  fixture  time,  or  may  not>  at  the  time  of 
such  contract^  be  actually  made,  procured,  or  pro* 
vided,  or  fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  for  the  making  or  completing  thereoC 
or  rendering  the  same  fit  for  delivery.*    These  two 

(6)  2  Bing.  N.  C.  735. 

(c)  Lee  V.  Qrifin,  30  L.  J.  (Q.  R)  252. 
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statutes,  according  to  a  well-known  tule»  are  to  be 
read  as  incorporated  together  (d)^  one  effect  of 
which  is  that  the  1 7th  section  of  the  Statute  of 
Frauda  must  he  read  as  applying  to  all  goods,  Sec, 
of  the  vahie  of  £10.,  instead  of  the  price  to  that 
amount  (e).        '\ 

Where  a  writing  is  relied  on  to  satisfy  the  pro^ 
visions  of  the  1 7th  section,  the  rules  which  govern 
the  case  are  veiy  analogous  to  those  which  I  have 
already  stated  with  regard  to  the  4th.  The  signa* 
ture  must  be  by  the  party  to  be  charged  or  his 
agent.  And  one  party  cannot  be  the  other's  agent 
for  this  purposely).  Nor  can  the  agent  of  the 
party  cbDipl^ihiIlg  of  a  breach  of  the  contract 
tagnmg  &  memorandum  of  the  bargain  at  the 
ZJt  of  tbe  party  t.  b*  charged,  b!  oo^dered 
as  the  agent  of  the  party  to  be  charged  (g).  But 
under  neither  the  *4th  nor  the  1 7th  section  is  there 
toy  n^dB^ity  for  the  agent's  being  appointed  by 
writing. 
SeTcrai  doco-  ;  Under  the  1 7th  section,  too,  as  well  as  under  the 
read  together.  4th,  Several  documents  may  be  read  together  as 

making  up  the  contract,  provided  they  be  suffi* 


(d).  Scott  V.  Eastern  Couti' 
ties  Railway,  12  M.  &  W.  33; 
ifarman  v.  Eeeve,   25  L.  J. 
<;a  P.)257;18C.  B.587.  ' 
.    {(p)  Harm  an  V.  Reev4,  supra. 

(/)  Wright  v.  Dannah,  2 
Camp.  203 ;  Farehrother  v. 
Simmons,  5  B.  &  A1(L  333. 


(ff)  Graham  v.  Musson^  5 
Bing.  I^.  C.  603 ;  GraJiam  t. 
Fretmll,  3  M.  <fe  G.  368.  See 
Bird  V.  JBotdter,  4  B.  &  Ad 
443,  post ;  and  Mews' y,  Oa^y^ 
26  L.  J.  (Ex.)  39  ;  1  H.  &  K 
;484.;.  DurreU  vi  Evans,  30 
L.  J.  (Er.)  254. 


UNDEB  THE  STATUTE  OF  FRAUDS.  129 

ciently  connected  in  sense  among  themselves 
without  the  aid  of  parol  evidence  (h).  And  in  such 
caseS)  as  different  phrases  are  commonly  used  in  the 
different  document^  it  is  peculiarly  important  to 
ascertain  that  both  parties  mean  the  same  thing  ; 
as  where  there  was  a  treaty  for  the  sale  of  a  horse, 
and  one  wrote  that  he  would  buy  him  if  warranted 
soimd  and  quiet  in  harness,  and  the  other  wrote 
that  he  would  warrant  him  sound  and  quiet  in 
c^ot^Ze-hamess,  it  was  considered  by  the  Court  that 
the  parties  never  had  contracted  in  writing  ad  idem, 
and,  consequently,  that  the  statute  had  not  been 
complied  with  (t). 

The  defendants  wrote  to  the  plaintiflfe  offering 
them  a  certain  quantity  of  "  good/'  barley  upon  cer- 
tain terms,  to  which  the  plaintiflfe  answered,  after 
quoting  the  defendant's  letter,  as  follows: — "Of 
which  offer  we  accept,  expecting  you  will  give  us 
fine  barley  and  full  weight."  The  defendants,  in 
reply,  stated  that  their  letter  contained  no  such 
expression  as  Jine  barley,  and  declined  to  ship  the 
sama  Evidence  was  given  at  the  trial  that  the 
terms  '*  good  '^  and  "  fine  "  were  terms  well  known 
in  the  trade,  and  the  jury  foimd  that  there  was  a 
distinction  in  the  trade  between  " good''  and  " fine" 

{k)  Smith  V.  Surman^  9  B.  &    W.    155 ;    JSutchinun    v. 

k  C.  561  ;  Arclier  v.  Baynea^  Bmoker,  5  M.  &  W.  535.     See 

5    Ex.    625;     Phillimore    v.  Sivewright  v.   ArcJnbald,    17 

Bamj,  1  Camp.  513;  Jackson  Q.  B.  103;  20  L.  J.  (Q.B.) 

V.  Lowe,  1  Bing.  9.  529. 

(i)  Jordan  v.  Norton^  4  M. 
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barley.  Held,  that  although  it  was  a  question  for 
the  jury  what  was  the  meaning  of  those  terms  in  a 
mercantile  sense,  yet,  that  they  having  found  what 
that  meaning  was,  it  was  for  the'Court  to  determine 
the  meaning  of  the  contract^  and  the  Court  held 
that  there  was  not  a  sufScient  acceptance  (k). 

It  need  hardly  be  added  that  although  it  appears 
that  there  are  several  memoranda  of  the  contract^ 
it  will  not  be  presumed  that  they  differ ;  but  on 
the  contrary,  if  any  one  of  them  contain  enough  to 
show  the  contract^  it  is  a  sufficient  memorandum 
within  the  statute.  Therefore,  in  an  action  by  the 
vendor  against  the  purchaser  of  goods,  a  note 
signed  by  a  broker  acting  for  both  parties,  express- 
ing that  the  broker  had  ''  sold "  specified  goods  at 
a  specified  rate,  and  containing  all  the  terms  of  the 
contract  (which,  firom  containing  the  word  sold,  is 
called  in  commerce  the  sold  note,  and  should,  in 
fact,  correspond  with  another  also  signed  by  the 
broker  and  called  the  bought  note),  was  sufficient 
to  satisfy  the  statute.  "  If  in  ordinary  practice  " 
said  Willes,  J.,  "  the  bought  and  sold  notes  were 
different  things^  there  might  be  some  ground  for  the 
defendant's  argument,  but  it  is  well  known  that  in 
ordinary  practice  they  are  identical — ^the  one  being 
a  copy  of  the  other ;  and,  therefore,  it  would  be  a 
violent  presiunption  to  assume  in  favour  of  the  de- 
fendant that  the  bought  note  was  a  different  one 

(k)  Hutchieon  V.  Bowker,  6  M.  &  W.  636. 
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from  the  sold  note.  The  sold  note  is  to  be  pre- 
sumed, until  the  contrary  is  shown,  to  represent 
the  contract  between  the  parties  '*  (Z). 

It  was  said  by  Lord  EUenborough^  in  EgerUm  v.  What  the 
Matthews  (tn),  that  the  word  bargain^  used  in  this  muBt  contain. 
section,  does  not  render  so  strict  a  statement  of  the 
transaction  necessary,  as  the  word  agreement,  used 
in  the  4th,  does  of  matters  within  that  section.  It 
has,  however,  been  decided  that  the  names  of  both 
parties  must  appear  in  the  memorandum,  though 
the  signature  of  the  party  to  he  hound  alone  is 
requisite ;  for,  as  the  Court  observed,  there  cannot 
be  a  hargain  without  two  parties,  and  therefore  a 
memorandum  naming  one  only  is  not  a  memo- 
randum of  a  bargain  (n).  And  the  price  ought  to 
be  stated  if  one  was  agreed  on,  for  that  is  part  of 
the  bargain  (o).  A  memorandiun  is  not  sufficient 
that  does  not  mention  price,  if  an  agreement  has 
been  come  to  on  that  point.  Thus»  when  the  seller 
showed  the  buyer  a  list  of  prices^  and  the  buyer 
only  agreed  to  purchase  on  condition  of  a  deduction 
of  £25.  per  cent,  from  such  prices  for  cash  payment, 
and  then  wrote  an  order  for  certain  of  the  articles^ 
not  specifying  anything  as  to  price ;  this  was  held 

(0  JParton   y.    Crofts,    33         (o)  Elmore  v.  Ktngscoie,  5 

L  J,  (G.  P.)  189.  B.  «&  C.  -583 ;    JEEooMey   v. 

(m)  6  East,  307.  M'Laine,  10  Bing.  482  ;  Vaiu 

(n)  Cliampion  v.  Plummer,  cUnherg  v.  Spooner,  35  L.  J» 

1  B.  &  P.  (N.  R)  252 ;  WU-  (Ex.)  201,  s.  9 ;  See  iTewdl  r. 

Hams  V.  Lake,  29  L.  J.  (Q.  B.)  Radford,  37  L.  J.  (C.  P.)  h 

1. 
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not  enough  to  satisfy  the  statute,  and  a  subsequent 
letter  from  him  declining  to  take  the  goods,  was 
deemed  also  insufficient  to  take  the  case  out  of  the 
statute  (p).  If  none  be  named,  the  parties  must  be 
understood  to  have  agreed  for  what  the  thing  is 
reasonably  worth  (a).  Thus,  an  order  for  ffoods 
"on  mode\.te  terms"  is  a  sufficient  memoridum 
within  the  1 7th  section  of  the  Statute  of  Frauds  (r). 
A  contract  for  the  sale  of  goods  of  the  value  of  £10. 
is  within  the  17th  section,  although  it  includes 
other  matters  for  which  a  writing  is  not  necessary  (s). 
And  if  the  memorandum  contains  all  that  was  to  be 
done  by  the  party  sought  to  be  charged,  it  has  been 
held  sufficient  (<).  But  it  is  important  to  be  borne 
in  mind  that  in  construing  these  memoranda  the 
surrounding  circumstances  may  be  considered,  which 
often  make  that  quite  plain  which  would  be  obscure 
without  them  (u). 
Bepodiatton.  A  curious  question  has  recently  been  decided, 
whether  a  memorandum  is  sufficient  which  contains 
all  the  terms  of  the  bargain,  and  acknowledges  it 
to  have  been  made,  but  at  the  same  time  repudiates 

(p)  Goodman  v.  Griffiths,  26  587 ;  Watte  v.  Friend,  10  B. 

L.  J.  (Ex.)  145 ;  1  H.  &  K  &  C.  446. 

574.  (t)  Sari  v.   BourdUlon,   26 

(q)  Valpy  v.  Gibson,  4  C.  &  L.  J.  (C  P.)   78 ;   1  C.  B. 

B.  837.  (K  S.)  188  ;  Egerton  v.  Mat> 

(r)  Aslicroft    v.  Monnny   4  tliews,  6  East,  307. 

M.  &  Gr.  450.  (?*)  Nevcell  v.  Radford,  37 

{s)   Ilarman    v.   i?c^re,   25  L.  J,  (C.  P.)  1. 
L.  J.  (C.  P.)  257 ;  18  C.  B, 
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the  contract  In  this  case  the  purchaser  of  goods 
wrote  to  the  seller,  referring  to  all  the  material 
terms  of  the  contract,  but  stating  that  he  had  never 
received  the  goods,  and  declined  to  do  so  because 
they  had  been  damaged  by  the  carrier  before  they 
reached  him.  The  Court  of  Common  Pleas  con- 
sidered that  the  former  part  of  the  letter  contained 
a  memorandum  of  the  contract^  which  was  all  which 
was  required  by  the  statute ;  and  that  the  existence 
in  the  same  writing  of  the  refiisal  to  abide  by  the 
bargain  did  not  neutralise  the  acknowledgment  {x). 
But  although  the  statute  invalidates  all  contracts 
for  the  sale  of  goods  unless  in  writing,  or  unless  the  ^^J^^^  ^^ 
buyer  accept  the  goods,  or  give  earnest,  or  pay  in 
whole  or  part^  and  therefore  virtually  and  in  effect 
forbids  their  being  in  any  way  varied  or  altered  by 
parol  (y) ;  yet  it  does  not  forbid  their  being  re- 
scinded by  parol ;  and  there  is  no  doubt  that  they 
may  be  so  rescinded  (2). 

Another  case,  in  which  the  legislature  has  re*  Batuscattion  of 
quired  that  a  particular  contract  shall  be  in  writing,  El^tTui/ 
is  that  of  an  infant.     There  are  many  contracts  ^  ^^ 
which,  when  entered  into  by  an  infant  under  the 
age  of  twenty-one  years,   are  invalid,   as  I  shall 

(x)  BaUey  v.  Sweeting,  30  Moore  v.  CampheU,  23  L.  J. 

L.  J.  (C.  P.)150;  Wilkinson  (Ex.)  310;   Noble  v.   Ward, 

V.  Emns,  35  L.  J.  (C.  P.)  224.  33  L.  J.  (Ex.)  81 3  36  L.  J. 

(y)  Harvey  v.  Grabham,  5  (Ex.)  91,  in  Ex.  Ch. 
A.   &    E.    61 ;    Marsliall    v.  (z)  Ibid.     See  Goes  v.  Lord 

Lynn^  6  M.  &  W.  109 ;  Stead  Nugent,  6  B.  «&  Ad.  58. 
V.  Datoberf  10  A.  &  K  57; 
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have  ocoaaion  to  explain  to  you  at  greater  length 
when  I  arrive  at  that  part  of  the  subject  which 
relates  to  the  competency  of  parties  to  contracts, 
but  which  are  capable  of  being  ratified  by  the 
infant  when  he  arrives  at  his  full  age  of  twenty- 
ona  This  ratification  mighty  at  common  law,  have 
been  by  parol;  but,  by  9  Geo.  IV.  c.  14,  s.  5,  no 
action  shall  be  maintained  whereby  to  charge  any 
person  upon  any  promise  made  after  full  age  to  pay 
any  debt  contracted  during  infancy^  or  upon  any 
ratification  after  full  age  of  any  promise  or  simple 
contract  made  during  infancy,  unless  such  promise 
or  ratification  be  in  writingy  signed  by  the  party  to 
be  charged  therewith.  In  the  construction  of  this 
Act,  it  has  been  considered,  that  any  written  in- 
strument, signed  by  the  infant,  who  has  attained 
his  majority,  will  amount  to  a  ratification  of  an  act 
done  by  himself  while  an  infeint,  provided  it  be  such 
as,  in  the  case  of  an  adult,  would  amount  to  an 
adoption  of  the  act,  had  it  been  that  of  an  agent  (a). 
And,  therefore,  where  the  defendant  wrote  to  the 
plaintiff  thus : — ^**  I  am  sorry  to  'give  you  so  much 
trouble  in  calling,  but  am  not  prepared  for  you,  but 
will  without  neglect  remit  you  in  a  short  time,"  but 
the  note  contained  no  address  date,  or  amoimt,  it 
was  held  to  be  sufficient,  and  that  these  omitted 
parts  might  be  suppUed  by  parol  (6).  In  an  action 
by  drawer  against  acceptor  of  a  BiU  of  Exchange 

(o)  Harris  v.  Wall,  1  Ex.         (Jj)  Hartley  v.  Wharton,  11 
122.  A.  &  E.  934. 
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for  £101,  defendant  proved  that  he  was  iwder  age 
when  he  accepted  the  bilL  Plaintiff  then  produced 
in  evidence  a  letter  in  defendant's  hand-writing, 
purporting  by  its  date  to  be  written  after  he  came 
of  age,  addressed  to  a  third  person  in  these  words : 
— "I  I'equest  you  to  pay  H.  (the  plaintiff)  £101  at 
your  earliest  convenience  after  the  date  of  this 
letter,  from  the  money  left  me  by  my  late  grand- 
&ther,  for  which  I  have  given  my  bill."  This  was 
held  to  amount  to  a  ratification  of  the  original 
promise  to  pay  (c).  But  the  defendant  having, 
whilst  an  infant,  accepted  a  Bill  of  Exchange,  was 
applied  to  after  he  became  of  age,  on  behalf  of  the 
holder,  and  then  wrote  to  him  as  follows  : — "  Your 
brother  tells  me  you  are  very  imeasy  about  the 
£500.  drawn  by  Mr.  P.  upon  me.  Pray  make 
yourself  easy  about  it,  as  I  will  take  care  that  it  is 
paid,  and  Sir  Henry  P.  comes  to  England  in  June." 
Held,  per  Pa/rhe^  B.,  and  Alderson^  B.,  that  this 
was  not  a  ratification  to  take  the  case  out  of  the 
statute  9  Geo.  IV.,  c.  14,  but,  per  PlaU^  B.,  and 
Martin,  B.,  that  it  was  a  ratification.  And 
Parke,  B.,  said :  ^  It  amounts  to  nothing  more  nor 
less  than  an  assurance  that  the  plaintiff  may  be 
calmed  in  his  feelings  on  the  assurance  that  this 
Bill  will  be  sure  to  be  paid,  and  points  to  the 
arrival  of  Sir  Henry  P.  in  England  in  June "  {d). 
It  is  worthy  of  being  observed,  that  this  statute 

(c)  Hnnt  V.  Massey,  5  B.  &         (d)  Mawaon   v.  Blane^    23 
Ad.  902.  L.  J.  (Ex.)  342 ;  10  Ex.  206. 
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Insunuice. 


seems  to  exclude  the  signature  of  an  agent,  and  to 
require  that  of  the  infant  himself  (e). 

All  contracts  of  insurance  must  also  be  printed 
or  written,  whether  the  contract  be  a  marine,  fire, 
or  life  insurance  (/). 
Britiflh  ahips.  Another  important  class  of  contracts  is  also  re- 
quired to  be  in  writing,  viz.,  the  conveyance  of 
property  in  British  ships,  and  contracts  for  such 
conveyance.  By  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  cap.  104),  s.  55,  sched.  E,  every 
transfer  of  a  registered  ship  to  a  person  qualified  to 
be  owner  of  a  British  ship,  shall  be  by  Bill  of  Sale 
according  to  a  prescribed  form.  It  mxist  also  be 
under  seal,  and  executed  in  the  presence  of  at  least 
one  witness. 

Another  case  is  that  of  a  promise  to  pay  a  debt 
barred  by  the  Statute  of  Limitations ;  but,  as  I 
shall  have  occasion  to  speak  again  of  that  statute 
before  the  conclusion  of  these  lectureef,  I  shall 
reserve  what  I  have  to  say  regarding  the  writing 
by  which  its  operation  may  be  defeated 

Now,  these  are  the  principal  cases  in  which  the 

law  of  England  requires  that  particular  contracts 

should  be  reduced  into  writing ;  not  that  they  are 

the  only  ones,  for  there  are  many  statutes  making 

.  writing  necessaiy  in  certain  particular  transactions. 


Debt  barred 
by  Staiate  of 
Iiiinitation& 


(c)  Syde  V.  Johnson^  2 
Bing.  K.  C.  776.  Seo  7  M.  & 
a.  88. 

(/)  35  Geo.  III.,  c.  G3,  s.  2. 


Sea.  See  14  Geo.  III.,  c.  78, 
Fire;  and  U  Geo.  III.,  c.  48, 
life. 
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but  these  are  the  cases  of  most  frequent  oocurrence, 
and  therefore  fittest  to  be  here  mentioned 

Having  now,  therefore,  pointed  out  to  you  the  pointe 
practical  distinction  which  exists  between  written  al\  sample 
and  parol  contracts,  though  both  of  them  aUke,  if  ^^'^  '^^ 
not  sealed  and  deHvered,  rank  but  as  simple  con- 
tracts, it  is  time  to  touch  on  some  points  which 
apply  to  all  simple  contracts  alike. 

The  first  point  to  be  remarked  will,  perhaps,  at  Assent  of  the 
first  sight,  be  considered  as  nearly  self-evident,  but  K  toOhe  wme 
much  difficulty  does,  in  fiu5t,  arise,  from  not  attend-     *°^* 
ing  to  it ;  and,  upon  a  little  cionsideration,  it  will 
appear  important  to  be  borne  in  mind :  it  is  this^ 
that  the  parties  to  the  contract  must  mutually 
assent  to  the  same  thing  (g). 

The  following  memorandum  is  a  good  example  of 
this  rule:  "I,  William  Bradley,  do  agree  that  I 
will  work  for  and  with  John  Sykes,  of  Sheffield, 
manufacturer  of  powder-flaaks  and  other  articles,  at 
and  in  such  works  as  he  shall  order  and  direct^  and 
no  other  person  whatever,  from  this  day  henceforth 
during  and  until  the  expiration  of  twelve  months, 
and  so  on  from  twelve  months  to  twelve  months, 
and  xmtil  I  shall  give  the  said  John  Sykes  twelve 
months'  notice,  in  writing  that  I  shall  quit  his 
service/'  This  contract,  it  will  be  observed,  is  one 
which,  by  the  Statute  of  Frauds,  cannot  be  made 

(g)  Seo  Jordan  v.  Norton,     396  ;  Felthouse  V.  Bindhyt  31 
4  M.  &  W.  155,  ante ;  Forster     L.  J.  (C.  P.)  304. 
V.  Rf)wlanfl,   30   L.  J.   (Ex.) 
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available  unless  it  is  in  writing,  and  it  is  equally 
observable  that  there  is  nothing  in  the  agreement 
to  bind  John  Sykes  to  employ  William  Bradley, 
and,  therefore,  when  the  defendant  was  sued  by 
Sykes  for  harbouring  Bradley,  as  having  unlaw- 
fully left  his  service,  he  was  held  not  entitled  to 
sue,  for  want  of  mutuality  in  his  agreement  with 
Bradley  (h). 

^  A  contract,*'  says  Pothier,  "  includes  a  concur- 
rence of  intention  in  two  parties,  one  of  whom 
promises  something  to  the  other,  who  on  his  part 
accepts  such  promisa''  Hence,  assent  or  acceptance 
is  indispensable  to  the  validity  of  every  contract; 
for,  "  as  I  cannot,"  continues  Pothier,  "  by  the  mere 
act  of  my  own  mind  transfer  to  another  a  right  in 
my  goods,  without  a  concurrent  intention  on  his 
part  to  accept  them,  neither  can  I  by  my  promise 
confer  a  right  against  my  person  until  the  person  to 
whom  the  promise  is  made  has,  by  his  acceptance 
of  it,  concurred  in  the  intention  of  acquiring  such 
right.''  Wherever  there  is  not  an  assent,  express 
or  implied,  to  the  terms  of  the  proposed  contract 
by  both  parties,  there  is  no  mutuality,  and  no 
contract  Thus,  where  the  declaration  stated  that 
J.  A.  was  indebted  to  the  plaintiff,  and  that  the 
defendant's  agent,  by  written  instrument,  promised 
the  plaintiff  as  follows — ^**Mr.  A.,  the  defendant, 
offers  to  pay  a  composition  of  7s.  in  the  £  on  your 

(/e)  Sykes  v.  Dixon,  9  A.  &  £.  693. 
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account  against  his  nephew,  J.  A.,  on  yoor  giving 
proper  indemnification  to  both*    In  the  event  of 
your  accepting  the  offer  I  will  thank  you  to  forward 
me  full  particulars  of  your  account,  in  order  that  the 
same  may  be  properly  examined ; "  that  the  plain- 
tiff accepted  the  offer  of  the  drfendant^  and  forwarded 
the  fiill  particulars  of  his  account^  and  had  always 
been  ready  and  offered  to  give  a  proper  indemnifi- 
cation to  J.  A.  and  the  defendant,  yet  the  defen- 
dant did  not  pay  the  composition  :  this  declaration 
was  held  bad  upon  demurrer,  as  being  nothing  more 
than  an  overture.     Indeed,  the  very  leaving  of  the 
terms  of  the  indenmity  open  shows  it  to  be  incom- 
plete    Clearly  the  defendant  never  intended  to 
pay  unless  he  got  such  an  indemnity  as  he  should 
think  proper,  not  what  the  plaintiff  or  a  third  person 
should  think  sufficient  (t). 

The  assent  to  a  contract  must  be  to  the  precise 
terms  offered  Where  one  party  proposes  a  certain 
bargain,  and  the  other  agrees  subject  to  some  mo- 
dification  or  condition,  there  is  no  mutuality  of 
contract  until  there  has  been  an  assent  to  it  so 
modified ;  otherwise  it  would  not  be  obligatory  on 
both  parties,  and  would   therefore  be  void   {h)^ 

(i)  Cope  V.  Albinson,  22  L.  ley,  V.  C,  in  Be  Leedn  Bauk^ 

J.  (Ex.)  37;  8  Ex.  \%^\M'Iver  hig  Cmnpany,  36  L.  J.  (Ch.) 

\.  Richardson^  1  M.  &  S.  557;  75  ;    Oriental    Island   Stvum 

Madey  v.  Tinkler,  1  C.  M.  K.  Company  v.  Briggn,  31  L.  J. 

692 ;  Rvssdl  v.  TlumUon,  29  (Ch.)  241. 

L.  J.  Ex.  9;  30  Lr  J.  (Ex.)  69;  {k)  Jordan  v.  Norton,  4  M. 

806  the  judgment  of  Kinders-  &  W.  155 ;  Coiike  v.  Oxley,  3 
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There  is  a  dear  distinction  between  a  mere  proposal 
and  an  agreement  to  sell.  As  in  Cooke  v.  Oxleyy 
where  the  defendant  offered  goods  to  the  plaintiff 
and  gave  him  till  four  o'dock  in  the  afternoon,  the 
plaintiff  did  not  within  the  time  express  that  he 
acceded  to  the  proposal,  and  was  therefore  held  not 
entitled  to  sue  the  defendant  for  non-delivery  of  the 
goods.  The  engagement  was  all  on  one  side,  and 
the  defendant  had  a  right  until  four  o'dock  to  sell 
the  goods  to  any  other  person  (Z).  In  like  manner, 
where  a  broker  sold  on  Saturday  certain  goods  of 
the  defendant  to  the  plaintiff  subject  to  the  plain- 
tiffs approval  of  the  quality  on  Monday,  and  sent 
the  sold  note  to  the  plaintiff  on  Sattirday  marked 
with  the  words  "  quality  to  be  approved  on  Monday," 
and  the  plaintiff  not  having  approved  or  disapproved 
on  the  Monday,  the  broker,  a  few  days  after,  sent 
the  sold  note  to  the  defendant  with  those  words 
struck  out,  and  the  defendant  then  repudiated  the 
engagement ;  it  was  held  that  he  had  no  right  to 
do  so,  for  the  plaintiff,  not  having  signified  his  dis- 
approval on  Monday,  was  then  bound  by  it,  and  the 
engagement,  being  mutual,  was  a  perfect  contract. 
This  case,  it  will  be  observed,  differs  from  Cooke  v. 
Oxley^  which  was  an  offer  to  sell  not  accepted  within 
the  time  given.     Here  was  not  merely  an  offer  to 

T.  R  653 ;  Re  Leeds  Bmiking  Gunn,  37  L.  J.  (Ch.)  40  ]  Re 

Com}>any  ex  parte  Malione,  36  Salocni  Steam  Packet  ex  parte 

L.  J.  (Oh.)  141 ;  Re  Universal  Fletcher^  id.  49. 

Banking  Corporation  ex  parte  (?)  3  T,  K.  653, 
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sell,  but  the  buyer  had  an  option  of  renouncing  the 
purchase  on  Monday,  and  not  having  renounced,  the 
contract  had  become  absolute  (m).  The  case  of 
Routledge  v.  Grant  (n)  is  also  a  good  example  of 
this  principle.  Grant  offered  to  purchase  Bout- 
ledge's  house,  requiring  possession  on  the  25th  of 
July,  and  a  definite  answer  in  six  weeks ;  Boutledge 
accepted  the  o£fer,  with  possession  on  the  1st  of 
Augast ;  Grant  afterwards,  within  the  six  weeks, 
retracted  his  offer,  and  it  was  held  that  he  had  a 
right  to  do  so. 

The  party  who  made  the  offer  has  a  right  to  say, 
^Non  hoec  in  fosdera  vmi :"  and  to  decline  any 
other  bargain  than  that  which  he  offered.  Where 
an  offer  is  accepted  in  the  terms  in  which  it  was 
made,  the  contract  is  binding  on  both  parties.  At 
any  time  before  it  is  accepted  the  offer  may  be  re- 
scinded, but  not  afterwards  (o).  The  importance  of 
ascertaining  accurately  that  the  offer  which  the  one 
party  has  made  has  not  been  altered  by  any  term 
or  stipulation  introduced  by  the  other  in  accepting 
it^  is  so  great,  that  another  example  or  two  will  be 
useful  Thus,  a  broker  sold  to  Cowie,  of  Calcutta^ 
a  quantity  of  indigo,  and  drew  up  a  sold  note 
addressed  to  the  vendor,  who  having  objected  to  a 
particular  word,  Cowie  struck  his  pen  through  it, 
placing  his  initials  over  the  erasure,  and  returned  it 

(m)  Humphries  Y.  GarvaJho,         {p)  Qodke  v.  OxUy,  3  T.  R 
16  East^  45.  653. 

(»)  4  Bing.  653. 
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to  the  broker,  who  delivered  it  so  altered  to  the 
vendor.  The  broker  afterwards  delivered  to  Cowie 
a  bought  note  which  diiSered  materially  from  the 
sold  note.  In  an  action  brought  by  the  vendor 
against  Cowie  for  non-performance  of  the  contract 
as  stated  in  the  sold  note,  the  Supreme  Court 
at  Calcutta  considered  that  the  sold  note  formed 
the  contract^  and  found  for  the  plaintiff ;  but  the 
judicial  committee  of  the  Privy  Council,  upon  ap- 
peal, considered  that  the  parties  intended  the 
bought  and  sold  notes  together  to  form  the  agree- 
.  ment  between  the  parties,  notwithstanding  Cowie's 
alteration  of  the  sold  note,  and  consequently,  that 
there  being  a  material  variation  in  the  terms  of  the 
bought  and  sold  notes,  they  did  not  together  con- 
stitute a  binding  contract  {p).  In  another  case,  a 
broker,  acting  for  the  plaintijB^  verbally  contracted 
to  buy  certain  hemp  of  the  defendant,  and  sent  him 
a  note  stating  the  terms,  commencing  thus : — "  Sold, 
for  Campbell  (the  defendant),  to  Moore  (the  plain- 
tiff), 50  tons  of  Petersburgh  clean  hemp,  ex  G.  G. 
to  arrive,  at  £34.  per  ton,  payment  at  the  option  of 
the  buyer  by  acceptance  on  London  at  six  months 
from  delivery,  or  cash  in  1 4  days  less  2^  per  cent., 
to  be  taken  from  the  quay  at  the  landing  weight49, 
and  to  be  a  fair  average  quality  of  the  season." 
The  defendant  sent  back  another  note  in  these 
words : — ^^  I  have  this  day  sold,  through  you,  to  M., 

(p)  Cowie  V.  Bemfry^  5  Moore  (P.  C.)  232. 
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50  tons  Petersburgli  clean  hemp,  expected  to  arrive 
per  G.  G.,  at  £34.  per  ton  from  the  quay.  If  the 
ship  is  lost^  or  the  hemp  damaged  on  the  voyage, 
this  contract  to  be  considered  void  for  such  quantity 
as  may  be  lost  or  damaged.  The  quality  to  be  of 
an  average  of  the  season,  and  if  any  dispute  arises, 
the  same  to  be  settled  by  arbitration.  Payment^  six 
month£^  acceptance,  or  cash  in  14  days  less  2^  per 
cent,  discount,  at  the  buyer's  optica  Customary 
aUowancea"  The  plaintiff  sued  for  non-deUveiy 
of  the  hemp,  treating  the  note  signed  by  him  as 
the  contract^  and  the  Court  of  Exchequer  held  that 
the  liability  of  the  defendant  depended  upon  the 
question  of  fact,  whether  the  note  signed  by  him 
was  intended  by  both  parties  to  be  the  contract,  in 
which  case  he  would  be  liable,  or  whether  the  de- 
fendant only  intended  to  be  boimd  as  the  seUer, 
provided  the  plaintiff  should  also  sign  a  note  to 
bind  himself  as  the  buyer  (q).  It  is  obvious,  if  this 
were  a  case  in  which  the  plaintiff  sought  to  prove  a 
contract  by  means  of  bought  and  sold  notes,  made 
by  a  broker  for  both  parties,  he  must  have  failed^ 
for  the  two  notes  disagree,  and  there  would  have 
been  no  valid  contract.  This,  however,  is  not  the 
case  of  a  contract  entered  into  by  a  broker  for  the 
buyer  and  seller ;  the  person  who  made  the  contract 
was,  indeed,  a  broker,  but  he  acted  solely  for  the 
plaintiff.     The  plaintiff  then  insists  that  the  note 

(q)  Moore  v.  Campbell,  23     v.  Knight,  33  L.  J.  (C.  P.) 
L.  J.  (Ex.)  310 ;  see  HeywoHh     298. 
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signed  by  the  defendant  is  the  contract^  and  if  it  be 
true  that  this  was  intended  by  both  parties  to  be 
the  contract  between  them,  the  defendant  would  be 
bound  as  a  party  to  be  charged,  and  the  memo- 
randum would  be  sufficient  within  the  Statute  of 
Frauds;  but  if  Campbell,  the  defendant,  never 
intended  to  be  bound  as  the  seller  unless  Moore 
was  also  bound  as  the  buyer,  and  meant  that  Moore 
should  sign  the  note  on  his  part  to  bind  him,  then 
there  was  no  valid  contract  between  them.  Con- 
tracts are  very  frequently  made  by  letters,  which 
are  usually  sent  by  the  post,  the  one  party  offering 
a  contract,  and  the  other  accepting  it,  either  abso- 
lutely, or  with  modifications,  or  altogether  refiising 
it.  In  these  cases  the  offerer  must  be  considered  as 
making  during  every  instant  of  the  time  his  letter 
is  travelling  the  same  identical  offer  to  the  re- 
ceiver (r).  In  like  manner  the  receiver's  acceptance 
of  the  contract  is  complete  when  in  due  time  he 
sends  his  answer.  This  due  time  is  ascertained  by 
the  usage  of  trade,  by  the  actual  stipulation  of  the 
parties,  or  by  what  is  a  reasonable  time  under  the 
circumstances  (s).  It  is  clear  that  neither  party  is 
exonerated  by  any  irregularity  in  the  post-office. 
If  he  were  no  one  could  safely  avail  himself  of  that 
mode  of  transmission  (t).  A  person  putting  into  the 
post  a  letter  declaring  his  acceptance  of  a  contract 

(r)  Adams  v.  Lindsdl,  1  B.      25  L.  J.  (Ch.)  269. 
&  A.  681.  (0  Stocken  v.  CoJIen,  7  M. 

(s)  Id.  Meyndl  v.  Suiiees^     &  W.  515. 
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lias  done  all  that  is  neoessaiy  for  him  to  do,  and  is 
not  answerable  for  casualties  occurring  at  the  post* 
office.  In  the  case  from  which  this  last  proposition 
7B  taken,  an  offer  had  been  made  by  a  house  at 
Glasgow  of  2000  tons  of  iron  to  a  house  at  liver- 
pooL  The  latter  answered  the  offer  by  a  letter 
saying  we  will  take  the  2000  tons  of  iron  you  offer 
us.  The  letter  was  put  into  the  post-office  at 
Idverpool  on  the  SOth  of  January,  and,  in  regular 
course,  ought  to  have  been  delivered  at  Glasgow 
on  the  31st ;  but  on  account  of  the  state  of  the 
roads,  it  was  not  delivered  tiU  the  1st  of  February. 
The  House  of  Lords  held  that^  having  been  posted 
on  the  proper  day,  it  was  accepted  in  due  time,  and 
the  sellers  were  bound  by  their  oflfer(u).  It  is 
obviously  involved  in  the  state  of  law  just  described, 
that^  until  acceptance,  the  offerer  may  revoke  his 
offer  {z).  The  necessity  of  completeness  in  this 
matter  has  been  strongly  shown  in  many  recent 
cases  on  contrax^s  for  the  purchase  of  railway  scrip. 
These  contracts  are  often  made  by  letters,  the 
intended  purchaser  applying  by  letter  for  shares, 
and  the  answer,  after  complying  with  this  request, 
going  on  to  stipulate  that  the  shares  should  not 
be  transferable,  or  adding  some  term  not  con<» 
templated  by  the  applicant  (y).    Thus^  the  intended 

(tf)  Dunlop   Y.   JStggins,   1  Bing.  653;  Warner  v.  Har^ 

H.  of  L  C.  381.  rtMm,  28  L.  J.  (Q.  B.)  18. 

(x)  Cooke  V.  Oxley,  3  T.  R  (y)  Woniner  v.  Shairp,  4  C. 

653 ;   BouOedge  y.  Grant,  4  B.  404 ;  WaUtah  y.  JSpoHie- 
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aQofitae  offered  to  bt^  and  to  pay  for  his  aharee ; 
but  the  allotten  added  a  proYiao.  To  this  additiomd 
stipulation  there  was  ofbesi  no  assent^  and  the 
oontract  was  therefcnre  void  ;  and  no  such  allottee 
oouH  hare  been  sued  upon  the  transaction,  for  the 
atipulation  was  clearly  not  implied  in  the  agreement 
to  take  the  shares.  Pothier  sayB»  ''  the  allowance 
of  a  certain  time  ior  paying  money  due»  the  liberty 
of  paying  it  by  instalments^  Ac.,  and  the  like,  are 
cieeidental  to  the  catUract,  because  they  are  not 
included  in  it  without  being  particularly  ex- 
pressed "  (2). 
Th«  eon-  I  have  already  stated  to  you  that  one  of  the  main 

eoatiseta.        distinctions  between  a  contract  by  deed  and  a 

simple  contract  ia»  that  the  latter  requires  a  can- 
sidertdion  to  support  it,  the  former  not.  And  here 
it  is  proper  to  obsenre.  incidentally,  thiit  when  I  aay 
that  a  contract  by  deed  does  not  require  a  oon* 
sideiration  to  support  it^  I  mean  to  say  that  it  does 
not  require  a  consideration  for  the  purpose  of 
binding  the  party  who  executes  it,  and  rendering 
him  liabla  I  do  not  by  any  means  intend  that 
you  should  understand  that  a  consideration  may 
not  come  to  be  a  most  impcMctant  ingredient  in 
a  oontradi  by  deed,  as  betwe^i  parties  claiming  a 
benefit  under  that  deed  and  other  parties  having 

w^,  IS  M.  di  W-  fiOl ;  Fo^-  E(e  Direct  Birmingham  BaU- 

laru  V.  Fktcher^   1   Ex.  20 ;  way  Company^  ex  parte  Cap- 

SMe  V.  Andrem,  2  £x.  2S^0  ',  per,  19  L.  J.  (CL)  394 

C^pHn  y.  Cfarlr^  4  Ex,  403 ;  (2)- 1  Evaiw'  Pothier,  8. 
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conflicting  claims  upcm  the  person  ez^uting  it. 
For  instance,  the  statute  of  the  13th  EUa  a  5, 
renders  a  great  variety  of  deeds  (if  made  without  a 
valuable  consideration)  void  as  dgainst  creditors; 
and  this  statute  (which  Lord  Mansfield  has  said  is 
only  declaratory  of  the  Common  Law)  is  founded 
on  a  perfectly  righteous  and  equitable  principle ; 
for  how  absurd  and  unjust  would  it  be  to  allow  a 
man  to  defeat  the  claims  of  his  real  creditors  by 
entering  into  obligations  to  persons  who  had  never 
parted  with  any  value  at  alL  When,  therefore,  I 
say  that  a  deed  is  good  toithaut  consideration,  I  do 
not  mean  to  say  that  it  stands  for  all  purposes  on 
the  same  footing  as  an  instrument  for  which  value 
has  passed ;  but  what  I  mean  that  you  should 
understand  is  this — ^that,  where  the  interests  of 
third  parties  are  not  affected,  but  the  question  i9 
between  the  person  who  entered  into  the  contract^ 
and  the  person  with  whom  it  is  made,  ihere  a  man 
cannot  defend  himself  against  a  promise  made  by 
deed,  by  saying  that  he  received  no  consideration 
for  it^  although  he  might  defend  himself  upon  that 
ground  against  the  very  same  promise  if  it  had 
been  made  by  simple  contract  I  cannot^  I  think, 
put  a  better  example  of  this  than  that  which  I  put 
in  a  former  lecture : — ^A.  owes  B.  £50.  Now,  if  I 
write  upon  a  piece  of  paper  as  follows  : — 

**  I  promise  A.  that  I  will  discharge  for  him  the 
debt  due  from  him  to  B.," 

L  2 
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and  gave  him  the  paper  so  written,  here  is  a  simple 
contract  without  any  consideration  for  it ;  and,  if  I 
£sdl  to  perform  the  promise,  no  action  will  lie  against 
me,  because  a  simple  contract  founded  upon  no 
conaderation  cannot  be  enforced :  and  jet^  if  I  had 
sealed  that  very  slip  of  paper,  and  delivered  it  to  A. 
as  my  act  and  deed,  an  action  of  covenant  would 
have  lain  against  me  had  I  afterwards  &iled  in  per- 
forming it ;  and  to  that  action  it  would  have  been 
no  defence  to  say  that  I  received  no  consideration 
for  my  undertaking  :  I  might  say,  that  I  had  been 
imposed  upon,  and  persuaded  to  execute  it  by  A.'s 
fraud  ;  or  I  might  say,  that  the  debt  due  to  B.  was 
an  illegal  one,  and  that  my  promise  was  made  in 
pursuance  of  an  illegal  arrangement ;  but  that  the 
promise  was  without  consideration  would  be  a 
defence  of  which,  the  contract  being  by  deed,  I 
could  not  be  allowed  to  avail  myself 
Of  promiiM  Here  I  am  tempted  to  digress  for  a  moment  or 
diinar  to  pay  two  from  the  main  course  of  the  subject,  for  the 
imaginary  case  I  have  first  put  reminds  me  of  a  real 
and  a  very  curious  point  which  has  been  recently 
decided  in  the  Court  of  Queen's  Bench  (a).  The 
case  I  put^  you  will  observe,  was  this  : — ^A.  owes  B. 
£50.  I  write  and  sign  a  sheet  of  paper  in  these 
words : — 

''  I  promise  A.  to  discharge  the  debt  due  from 
him  to  B." 

(o)  Eastwood  v.  Kenyon,  post 


hU  debt. 
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Now,  this  promise,  if  I  have  reoeived  no  considera- 
tion for  it,  is,  as  I  have  said,  merely  void.  But 
suppose  I  have  received  a  consideration  for  it, — ^will 
it  be  binding  on  me  then  ?  Suppose,  for  instance, 
A.  has  given  me  a  hoise  or  a  diamond  ringasa 
conedderation  for  my  imdertaking  the  responsibility, 
— can  my  promise  be  enforced  even  in  that  case  ? 
Now,  at  the  first  statement  of  the  question,  I  dare 
say  that  you  feel  surprised  that  it  ever  should  have 
been  made  a  question  at  all ;  but  a  moment's  reflec- 
tion will  suffice  to  show  you  why  it  not  only  was  a 
question,  but  a  very  doubtful  one.  The  4th  section 
of  the  Statute  of  Frauds^  you  will  remember,  among 
the  five  sorts  of  agreement  which  it  directs  should 
be  evidenced  by  writing,  comprehends  any  promise 
to  answer  for  the  debt  of  another.  Now,  in  the  case 
I  have  been  putting  there  is  a  debt  due  firom  A.  to 
B.,  and  my  promise  is  a  promise  to  A.  to  pay  it ; 
and,  though  I  have  supposed  the  promise  to  be  in 
writing,  and  signed,  and  to  be  founded  upon  a 
suffident  consideration-^y  the  horse  or  the  ring 
— still  it  is  not  such  a  writing  as  would  satisfy  the 
Statute  of  Frauds^  for  that  writing,  as  I  showed 
you  in  former  lecture  firom  the  authorities^  must^ 
before  the  stat  19  k  20  Vict,  a  97  (&),  have 
shown  the  consideration  as  well  as  the  promise  ; 
and  in  the  case  which  I  have  put,  the  writing 
simply  contains  a  signed  promise  to  A.  to  discharge 

{h)  Sec  ante,  p.  94. 
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his  debt  to  B.,  but  ndither  expraaaly  nor  impliedly 
.mentions  or  alludes  to  any  oonsideration  at  alL  If, 
therefore,  the  case  be  within  the  Statute  of  Frauds, 
no  action  was  maintauiable  upon  that  promise, 
although  founded  upon  a  good  and  valuable  consi- 
deration; so  that  the  question,  you  see,  reduces 
itself  simply  to  this  point, — is  such  a  promise,  that 
is,  IS  a  promise  to  pay  another  man's  debt,  made, 
not  to  the  person  to  whom  it  is  due,  but  to  the 
debtor  himself,  a  promise  to  answer  for  the  debt  of 
another  within  the  meaning  of  the  4th  section  of 
the  Statute  of  Frauds — I  say,  within  the  meaning^ 
for  that  it  comes  within  the  wordsy  literally  under- 
stood, is  obvioua 

It  is  a  singular  thing  that  this  question  never 
should  have  received  a  judicial  decision  until  it 
came  before  the  Court  of  Queen's  Benc^  a  short 
time  since,  in  the  case  of  Eastwood  v.  Kenyon, 
which  is  now  reported  in  11  Ad.  &  EU.  438.  In 
that  case,  the  plaintiff  was  liable  to  a  Mr.  Black- 
bume  on  a  promissory  note,  and  the  defendant 
promised  the  plaintiff  to  discharge  the  note  to 
Blackbume.  The  Court  held,  that  this  was  not  a 
promise  to  answer  for  the  debt  of  another  within  the 
meaning  of  the  4th  section  of  the  Statute  of  Frauds. 

"  I^"  said  Lord  Denmany  "  the  promise  had  been 
made  to  Blackbume,  doubtless  the  statute  would 
have  applied ;  it  would  then  have  been  strictly  a 
promise  to  answer  for  the  debt  of  another  ;  and  the 
argument  on  the  part  of  the  defendant  is,  that  it  is 


.GON«U)£&AT|OI?  OF  PBOHISE^.  }5l 

not  lees  the  debt  of  another  because  the  promise  19 
made  to  that  other,  yiz.,  the  debt(»r  and  not  th^ 
creditor,  the  statute  not  having  in  terms  stated  to 
whom  the  promise  contemplated  hj  it  is  to  be 
mada  But  upon  consideration,  we  are  of  opinion^ 
that  the  statute  applies  only  to  promises  made  to 
the  person  to  whom  another  is  answerable.  We  are 
not  aware  of  any  case  in  which  the  point  has  arisen^ 
or  in  which  any  attempt  has  been  made  to  put  that 
construction  upon  the  statute  which  is  now  sought 
to  be  established,  and  which  we  think  not  to  be 
the  true  one."  The  law  no  longer  requiring  the 
consideration  of  ^  guaranty  to  be  in  writing,  this 
case  is  no  longer  valuable  for  the  point  upon  which 
it  was  originally  quoted,  but  as  it  shows  that  such 
lipromiflo  need  not  be  ia  writing  at  all,  it  has  beea 
retained  in  the  text. 

To  return  to  the  subject  £rom  which  I  digressed 
for  the  purpose  of  mentioning  this  pointy  and  the 
decision  upon  it. — ^A  simple  contract  is^  as  I  have 
said,  incapable  of  becoming  the  subject  of  an  action 
unless  supported  by  a  consideration*  Ex  nudb  Mazimof 
pacto  non  oritur  actio  is  an  old  and  well-established  ^m. 
maxim  of  our  law,  as  weU  as  of  the  civil  law,  and 
has  been  illustrated  by  a  great  variety  of  cases  from 
time  to  time  (c)  :  thus  it  has  been  laid  down  by 
Lord  Kenyan  (d),  that  a  promise  made  by  the  cap- 

(c)  Wesihead  v.  Sprosotif  30     72 ;  Harris  v.  Carterf  23  L.  J. 

L.  J.  (£x.)  865.  (Q.  B.)  295  ;  3  £.  Jk  &  559. 

id)  MarriiT.Watsm^Vt^^t^     See  Clviterhuek  t.   Cofin^  3 
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tain  of  a  ship  to  one  of  his  seamen,  when  the  ship 
xvaa  in  extraordinary  danger,  to  pay  him  an  extra 
sum  of  money  as  an  inducement  to  extra  exertion, 
was  a  void  promise ;  because  every  seaman  is  bound 
to  exert  himself  to  the  utmost  for  the  safety  of  the 
ship,  and  therefore  the  captain  wonld  get  nothing 
from  the  seaman  in  exchange  for  his  promise  except 
that  which  the  seaman  was  boimd  to  do  before. 
And  very  recently  the  Court  of  Exchequer  has  held, 
that  interest^  being  by  mercantile  usage  payable 
upon  balances,  an  agreement  in  considemtion  of 
interest  upon  a  balance  to  give  an  extended  time 
for  paying  it^  was  merely  void  {e).  The  documents 
put  in  by  the  defendant,  said  ParhCy  B.,  show  that 
interest  was  payable  at  the  time  of  the  contract, 
and  therefore  there  was  no  consideration  for  that 
contract. 
^jMonofthe  ij^^  reason  for  the  strictness  with  which  this 
rule  of  law — that  there  must  be  a  consideration 
to  support  a  simple  contract — is  enforced,  is,  to 
guard  persons  against  being  drawn  hastily  and 
inconsiderately  into  engagements  which  may  prove 
ruinous  to  them.  The  law  does  not  absolutely 
prohibit  them  from  contracting  a  gratuitous  obliga- 
tion, for  they  may,  if  they  will,  do  that  by  deed  ; 
and  it  is  thought  that,  a  deed  being  an  instrument 
requiring  more  of  ceremony  and  formality,  and 
sealing  being  conddered  all  over  Christendom  as 

M.   &   G.   842;    Hartley  v.         («)  Orme   v.    Ocdlotoay,  23 
Pmtanhy,  26  L.  J.  (Q.  B.)  322.     L.  J.  (Ex.)  118 ;  9  Ex.  544. 
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Bn  act  of  much  solemnity,  and  as  suggesting  the 
contract  to  be  extraordinary  and  important,  more 
opportunity  for  thought  is  afforded  to  the  party 
executing  it  than  to  a  person  entering  into  a  simple 
contract)  and,  consequently,  tiiat  it  is  not  unreason- 
able to  give  it  a  more  stringent  operation. 

The  reason  of  the  Law  of  England  on  this  point 
—one  of  the  most  important  in  our  entire  system 
— ^)s  very  clearly  explained  in  the  judgment  of  the 
Court  of  Queen's  Bench  in  Eastwood  v.  Kenyon^ 
the  case  which  I  before  mentioned  with  reference 
to  the  4th  section  of  the  Statute  of  Frauda 

The  Lord  Chief  Justice  remarks,  in  that  case, 
that  '^the  eminent  counsel  who  argued  for  the 
plaintiff  in  Lee  v.  Muggeridge  {/)  (who  were  Lord 
Winfold  and  Mr.  Seijt  Lens),  had  spoken,  in  their 
argument.,  of  Lord  Matu^idd  as  having  oonddered 
the  rule  of  nudum  pactum  too  narrow,  and  main- 
tained, that  all  promises  deliberately  made  ought 
to  be  binding  at  law,  as  they  certainly  are  in 
honour  and  conscience.  But,'^  (the  Chief  Justice 
continues,)  *^the  enforcement  of  such  promises  at 
law,  however  plausibly  recommended  by  the  desire 
to  effect  all  conscientious  engagements,  might  be 
attended  with  mischievous  consequences  to  society 
— one  of  which  would  be  the  frequent  preference  of 
voluntary  undertakings  to  claims  for  just  debto. 
Suits  would  thereby  be  multiplied,  and  voluntary 

(/)  5  Taunt.  36. 
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undertaJdngs  would  be  also  multiplied,  to  the 
prejudice  of  real  creditors.  The  temptations  of 
executors  would  be  much  increased  by  the  pre- 
valence of  such  a  doctrine,  and  the  feithful  dis* 
charge  of  their  duty  be  rendered  more  dif&cult." 

Perhaps,  it  may  be  added,  that  if  this  rule  were 
not  law,  an  expression  of  present  intention,  of  mere 
good  will,  of  no  more  than  opinion  {g\  or  even  a 
civil  and  indirect  refusal,  would  continuaUy  be 
made  the  grounds  of  actions ;  for  no  one  can  have 
seen  much  of  society,  or  attended  much  in  Courts 
of  Justice,  without  having  observed  how  firequently 
such  expressions  are  taken  by  the  recipient  in  a 
sense  very  much  more  fiavourable  to  his  inte^^est 
and  wishes  than  they  were  intended  by  the  utterer 
to  bear  (A). 
What  a  Now,  with  regard  to  the  question — What  does 

ccnsideraiioii 

must  iT  the  law  of  England  recognise  as  a  consideration 
capable  of  supporting  a  simple  contract  f  The  best 
and  most  practical  answer  iB> — Anjf  hen^t  to  the 
person  maJcing  the  promise,  or  any  loss,  trouble,  or 
inconvenience  to,  or  charge  upon  the  person  to  whom 
it  is  rftade.  Sir  Wm.  Blackstone,  in  tixe  second 
volume  of  his  Commentaries  (p.  444),  following  the 
arrangement  of  the  civilian^,  divides  considerations 
into  four  classes :  1st.  Do  ut  des,  where  I  give 
something  that  something  may  be  given  to  me ; 

{g)  Nicholson    v.   Ricketts,     Nature,    B.   3,    cap.    5 ;    and 
29  L.  J.  (Q.  B.)  96.  Shadwdl  v.  Shadwdl,  30  L.  J. 

(fi)  See  Puflfendorflf'B  Law  of     (C.  P.)  97. 
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2nd.  Facio  ut  facias,  where  I  do  something  that 
something  may  be  done  for  me ;  3rd.  Facio  ut  des, 
where  I  do  something  that  something  may  be  given 
to  me ;  and  4th.  Do  ut  faciaSf  where  I  give  some* 
thing  that  something  may  be  done  for  ma  Divi- 
sions of  this  sort  are  useftd  for  the  sake  of  arranging 
our  ideas,  and  testing  thdr  clearness ;  but  the  short  Geneni 

.--.  Ti  -11  t         /•     definition. 

practical  rule  is,  as  I  have  said,  that  any  benefit 
accruing  to  him  who  makes  the  promise,  or  any  loss, 
trouble,  or  disadvantage  undergone  by,  or  charge 
imposedupon,  him  to  whma  it  ismade,  is  a  suffi- 
cient consideration  in  the  eye  of  the  law  to  sustain 
the  promise.  Thus,  let  us  suppose  I  promise  to  pay 
B.  £50.  at  Christmas.  Now,  there  must  be  a  con^ 
sideration  to  sustain  this  promise.  It  may  be 
that  B.  has  lent  me  £50. :  here  is  a  consideration 
by  way  of  advantage  to  ma  It  may  be  that  he 
has  performed,  or  has  agreed  to  perform,  some  labo* 
rious  service  for  me  :  if  so,  here  is  a  oonsideratioa 
by  way  of  inconvenience  to  him,  and  of  advantage 
to  me  at  the  same  time.  It  may  be  that  he  is  to 
labour  for  a  third  person  at  my  request :  here  will 
be  inconvenience  to  him  without  advantage  to  me  : 
or,  it  may  be  that  he  has  become  surety  for  some 
one  at  my  request ;  here  is  a  charge  imposed  upon 
him.  Any  of  these  will  be  a  good  consideration  to 
sustain  the  promise  on  my  part*  Illustrations  of 
this  rule  you  may  collect  from  various  instances^ 
among  which  I  will  refer  you  to  Williamson  v. 
Clements,  where  the  defendant  being  indebted  to 
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the  plaintiff  on  a  bill  o£  exchange  indorsed  to  him, 
and  the  plaintiff  having  lost  that  bill,  gave  to  the 
defendant,  at  his  request,  a  bond,  acknowledging 
that  the  bill  was  paid,  and  containing  a  condition 
for  indemnifying  the  defendant  against  his  after- 
wards being  compelled  to  pay  the  bill ;  and  the 
defendant,  in  consideration  thereof,  promises  the 
plaintiff  to  pay  him  the  amount  of  the  bilL  It  will 
be  observed,  that  it  was  a  detriment  to  the  plaintiff 
to  acknowledge  the  bill  to  have  been  paid,  since  he 
thereby  gave  up  any  daim  upon  the  bill  which  he 
might  otherwise  have  had  if  he  had  found  it  (i). 
So  in  Whitehead  v.  Greetham,  decided  in  the  Ex- 
chequer Chamber  {k\  the  declaration  stated  that 
the  plaintiff  had  retained  the  defendant  at  his  re- 
quest to  lay  out  £700.  in  the  purchase  of  an  annuity 
for  him ;  that  the  defendant  promised  to  lay  it  out 
securely,  and  that  the  plaintiff  delivered  him  the 
money  for  that  purpose  ;  and  the  C!ourt  held  that 
there  was  a  good  consideration  for  that  promise. 
It  was  clearly  a  detriment  to  the  plaintiff  to  part 
with  his  £700.  In  another  instance,  one  Charles 
Kennedy  being  indebted  to  the  firm  of  Boeme  and 
Smout,  and  the  plaintiff  having  been  appointed  by 
the  Court  of  Chancery  receiver  of  the  debts  due  to 
the  firm,  in  consideration  that  the  plaintiff  would 
give  him  two  months'  time  to  pay,  the  defendant 
promised  the  plaintiff  to  pay  him  at  the  expiration 

(f)  Williamson  v.  Clements,  (k)  2  Bing.  464 ;  Shillibeer 

1  Taunt.  523.  v.  Gtyn,  2  M.  &  W.  143. 
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of  that  period  should  Charles  Kennedy  not  do  so. 
Here  it  is  observable,  that  the  plaintiff  did  not  in- 
terfere as  a  stranger  in  the  concerns  of  the  firm  for 
which  he  was  appointed  receiver.  It  was  his  duty 
to  require  the  debtor  to  pay,  and  the  duty  of  the 
debtor  to  pay  him.  The  contract,  therefore,  to  for- 
bear to  proceed  against  the  debtor  was  a  contract 
from  which  the  plaintifi  might  incur  a  detriment, 
and  it  is  a  sufficient  consideration  for  a  contract  if 
one  party  receives  a  benefit,  or  the  other  is  exposed 
to  a  detriment  fix>m  it  (Z).  By  a  similar  course  of 
reasoning,  the  case  of  Hartley  v.  Fonsanby,  was 
decided,— a  case  so  nearly  resembling  in  its  circum- 
stances that  of  Harris  v.  Waison^  recently  men- 
tioned (^),  that  many  were  startled  by  the  decision, 
as  if  it  had  been  inconsistent  with  the  latter.  A 
ship  being  on  a  voyage  from  Liverpool  to  Port 
Philip  and  back,  when  in  port  at  P.,  became  so 
short  handed  that  it  was  dangerous  to  life  to  pro- 
ceed with  only  the  reduced  crew.  The  captain 
being  unable  to  procure  additional  hands^  promised 
the  remaining  seamen  who  were  under  articles  for 
the  whole  voyage,  an  additional  sum  if  they  would 
assist  in  taking  the  ship  to  her  next  port.  It  was 
held  that  the  seamen  were  not  bound  to  proceed  on 
the  voyage,  as  it  involved  risk  of  life,  and  that  the 

(?)  WiOoHa  y.  Kennedy,  8  30  L.  J.  (Q.  B.)  32 ;  ScaUan 

Bing.  5 ;  Bunn  ▼.  Ouy,  4  East,  ▼.  Pegg,  30  L.  J.  (Ex.)  225. 
190 ;  8urtee8  v.  Lud&r,  30  L.         (m)  Ante,  p.  151. 
J.  (Ex.)  369;  Coohe  v.  Wright, 
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proDiiBe  wag  therefore  not  nwidymi  pactum^  and  was 
binding  on  the  captain  (n).      In  this  case  it  will  be 
observed  that  the  proceeding  in  the  ship  which  had 
been  rendered  unfit  for  the  voyage  by  the  loss  of  a 
portion  of  the  crew  was  not  obligatory  on   the 
remainder,  but  was  a  detriment  to  them  which  they 
had  not  engaged  to  undergo  ;  as  well  as  a  benefit 
to  the  captain  which  he  was  not  entitled  to  demand. 
In  a  more  recent  case  the  defendant  being  in  the 
employment  of  the  plaintiffs  in  one  capacity,  agreed 
with  them  to  serve  them  in  another,  it  being  under- 
stood at  the  time  that  the  terms  of  their  agreement 
should  be  reduced  into  writing.      He  thereupon 
entered  into  the  latter  employment,  and  being  in  it 
the  written  agreement  waa  «gned  by  him  stating 
that  in  consideration  of   his  entering    into    the 
plaintiff's  employment  at  such  a  salary,  he  thereby 
agreed  to  do  so,  with  the  understanding  that  if  he 
perfcnmed  similar  services  for  any  other  on  the  same 
ground  he  should  pay  the  plainti&  the  sum  of  X50. 
It  was  argued  that  having  already  entered  on  his 
new  employment  before  he  signed  the  agreement, 
he  was  in  their  employ  on  an  implied  contract^  to 
serve  them  cm  his  part,  and  to  be  paid  on  theirs^ 
and   consequently  that  the  superadded  restriction 
not  to  serve  other  persons  was  without  considerar 
tion.     But  it  is  clear,  and  was  so  considered  by  the 
Court  of  CSommon  Fleas^  that  the  agreement  was 

(w)  26  L.  J.  (Q.  B.)  322  ;  7  E.  &  R  872. 
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not  perfected  till  it  was  signed,  and  that  if  he  had 
refnaed  to  sign  it  the  plaintiffa  might  have  reftused 
to  employ  him  any  longer,  and  consequently  that 
the  consideration  was  really,  as  stated  in  the  written 
agreement,  his  entering  into  the  plaintifib'  employ- 
ment at  such  a  salary  (o). 

In  strict  agreement  with  what  has  been  said,  this  Must  move 
consideration  must  proceed  fix)m  the  party  to  whom  ™  p«>™»^- 
the  promise  is  made.  If  it  proceed  irom  some 
third  person,  not  in  any  way  moved  or  aflEected 
thereto  by  the  promisee,  the  latter  is  a  stranger  to 
the  consideration,  and  a  promise  made  to  him  is 
nttdum  pactum.  Thus,  in  the  case  of  Thomas  v. 
Thomas  (p),  where  an  action  was  brought  upon  an 
agreement  between  the  executor  of  A.  B.  and  the 
widow  of  the  testator,  which  set  out  that  the 
testator  had  declared  his  wish  that  his  widow 
should  enjoy  certain  premises  for  her  life,  and  that 
it  was  agreed,  in  consideration  of  such  desire  and 
of  the  premises,  that  the  executor  should  convey 
them  to  the  widow,  provided  she  would  pay  £1. 
towards  the  ground  rent  of  those  and  certain  other 
premises,  and  keep  the  premises  conveyed  in  good 
repair ;  and  it  was  contended,  that  the  real  conai* 
deration  of  the  executor's  promise  was  the  desire 
to  comply  with  the  wish  of  the  testator.  The 
Court  considered  this  no  part  of  the  consideration. 
<<  Consideration,''  said  Mr.  Justice  Fatteson,  *'  means 

(o)  Mumford  and  Other  v.         {p)  2  Q.  B.  851.   See  JPrice 
OUHng,  29  L.  J.  (0.  P.)  105.       v.  Easim,  4  B.  ft  Ad.  433. 
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something  which  is  of  some  value  in  the  eyes  of 
the  law  moving  from  the  plcdntiff  It  may  be  of 
some  benefit  to  the  plaintifi^  or  some  detriment  to 
the  defendant,  but,  at  all  events^  it  must  be  moving 
from  the  plaintiff  Now,  that  which  is  suggested 
as  the  consideration  here,  a  pious  respect  for  the 
wishes  of  the  testator,  does  not  in  any  way  move 
from  the  plaintiff;  it  moves  from  the  testator,  and, 
therefore,  legally  speaking,  it  forms  no  part  of  the 
consideration*''  And  it  has  been  decided  that  when 
very  recently  after  a  marriage  between  the  plaintiff 
and  the  daughter  of  A.,  the  fathers  of  both  parties 
agreed,  in  order  to  supply  a  marriage  portion,  to 
pay  each  of  them  a  sum  of  money  to  the  plaintiff 
and  that  the  plaintiff  should  have  full  power  to 
sue  for  both  sums^  but  the  agreement  was  made  by 
and  between  the  two  fathers  only.  After  the 
deaths  of  both,  the  plaintiff  sued  the  executor 
of  A  for  the  sum  which  he  had  agreed  to  pay,  but 
he  was  not  allowed  to  succeed,  as  he  was  no  party 
to  the  agreement,  and  no  consideration  moved  from 
him  {q). 
Adeqaa^  Provided  there  be  some  benefit  to  the  contractor, 

sideimtion.  or  somo  losSy  trouble^  inconvenience^  or  charge^  im- 
posed upon  the  contractee,  so  as  to  constitute  a 
consideration^  the  Courts  are  not  willing  to  enter 
into  the  question  whether  that  consideration  be 
adequate  in  value  to  the  thing  which  is  promised 

(g)  Tioeddle  v.  Atkinson,  30  L.  J.  (Q.  B.)  265. 
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in  exchange  for  it.  Very  gross  inadequacy,  indeed, 
"W-ould  be  an  index  of  fraud,  and  might  afford 
evidence  of  the  existence  of  fraud  ;  and  fraud,  as  I 
have  already  stated  to  you,  is  a  ground  on  which 
the  performance  of  any  contract  may  be  resisted. 
But,  if  there  be  no  suggestion  that  the  party  pro* 
mising  has  been  defrauded  or  deceived,  the  Court 
will  not  hold  the  promise  invahd  upon  the  ground 
of  mere  inadequoLcy ;  for  it  is  obvious,  that,  to  do 
so  would  be  to  exercise  a  sort  of  tyranny  over  the 
transactions  of  parties  who  have  a  right  to  fix 
their  own  value  upon  their  own  labour  and  exer- 
tions, and  would  be  prevented  from  doing  so  were 
they  subject  to  a  legal  scrutiny,  on  each  occasion, 
on  the  question  whether  the  bargain  had  been  such 
as  a  prudent  man  would  have  entered  into.  Sup* 
pose,  for  instance,  I  think  fit  to  give  £1000.  for  a 
picture  not  worth  £50. ;  it  is  foolish  on  my  part ; 
but,  if  the  owner  do  not  take  me  in,  no  injury  is  done. 
I  may  have  my  reasons.  Possibly,  I  may  think  that 
I  am  a  better  judge  of  paintings  than  my  neigh- 
bours, and  that  I  have  detected  in  it  the  touch 
of  Kaphael  or  Correggio.  It  would  be  hard  to  pre- 
vent me  from  buying  it,  and  hard  to  prevent  my 
neighbour  from  making  the  best  of  his  property, 
provided  he  do  not  take  me  in  by  telling  me  a 
false  story  about  it.  Accordingly,  in  the  absence 
of  fraud,  mere  inadequacy  of  consideration  is  no 
ground  for  avoiding  a  contract.  You  will  see  two 
remarkable  instances  of  this  in  the  recent  cases 
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of  Baivhridge  t.  Firmstone  (r)  and  Wilkinson  r. 
Oliveira  {s),  in  the  former  of  which  the  defendant, 
in  consideration  that  the  plaintiff  had  consented  to 
allow  the  defendant  to  weigh  certain  boilers  of  the 
plaintiJB^  promised  to  deliver  up  the  boilers  in  the 
same  condition  as  when  he  received  that  consent ; 
and  the  Court  held  that  the  consideration  was 
8u£Scient  to  sustain  the  promisa  We  need  not 
inquire,  said  Lord  DenTnan,  C.  J.,  what  benefit  he 
expected  to  derive.  The  plaintiff  might  have  given 
or  refused  leave  (t).  In  the  latter  of  these  cases 
the  defendant  promised  to  give  the  plaintiff  £1000. 
for  the  use  of  a  letter  which  contained  matters  ex- 
planatory of  a  controversy  in  which  he  was  engaged, 
and  the  consideration  was  held  not  to  be  inadequate 
to  support  the  promise. 

There  is  an  old  case  upon  this  subject^  involving 
BO  singular  a  state  of  facts  that  I  cannot  forbear 
mentioning  it.  It  is  called  Thomborow  v.  Whitedcre, 
and  is  reported  2  Ld.  Baym.  1164. 

It  was  an  action  in  which  the  plaintiff  declared 
that  the  defendant,  in  consideration  of  2^.  6d.  paid 
down,  and  X4.  17^.  6d.  to  be  paid  on  the  perform* 
ance  of  the  agreement,  promised  to  give  the  plaintiff 
two  grains  of  rye  com  on  Monday,  the  29th  of 
March,  four  on  the  next  Monday,  eight  on  the 
next,  sixteen  on  the  next,  thirty-two  on  the  next, 
sixty-four  on  the  next^  one  hxmdred  and  twenty- 

(r)  8  A.  &  E.  743.  (t)  See  Smith  v.  Smith,  32 

{s)  1  Bing,  N.  C.  490.  L.  J.  (C.  P.)  149. 
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eight  on  the  next,  and  so  on  for  a  year,  doubling,  on 
every  successive  Monday,  the  quantity  delivered  on 
the  last  Monday. 

The  defendant  demurred  to  the  declaration ;  and 
upon  calculation,  it  was  found  that^  supposing  the 
contract  to  have  been  performed,  the  whole  quan- 
tity of  rye  to  be  delivered  would  be  524,288,000 
quarters;    so  that,  as  Salkeld  the  reporter,  who 
argued  the  demurrer,  remarked,  all  the  rye  grown 
in  the  world  would  not  come  to  so  much.     But  the 
Court  said,  that  though  the  contract  was  a  foolish 
one,  it  would  hold  at  law,  and  that  the  defendant 
ought  to  pay  something  for  his  folly.    The  case  was 
ultimately  compromised.    I  presume^  however,  that 
i^  instead  of  demurring,  the  defendant  had  pleaded 
that  he  had  been  induced  to  enter  into  the  contract 
by  fraud,  he  would  have  been  able  to  sustain  his 
plea;  since  it  seems  obvious^  on  the  &ce  of  the 
thing,  that  the  plaintiff  was  a  good  arithmetician, 
who,  by  a  sort  of  catch,  took  in  a  man  unable  to 
reckon  so  well     Probably*  the  plaintiff  had  taken 
his  hint  from  the  old  story  regarding  the  invention 
of  the  game  of  chess.     But,  by  demurring,  the  de- 
fendant admitted  that  there  was  no  fraud,  and,  con- 
sequently, the  only  question  was  on  the  validity  of 
the  contract  in  the  absence  of  frB.ud ;  so  that  the 
case  presents  a  strong  example  of  the  reluctance  of 
the  Courts  to  enter  into  a  question  as  to  the 
adequacy  of  consideration. 

This  reluctance  is  also  very  strongly  exempUfied 
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by  some  late  cases  turning  on  contracts  in  restraint 
of  trade.  By  the  law  of  England,  a  contract  in 
general  restraint  of  trade  is  void  ;  but  if  in  partial 
restraint  of  trade  only,  it  may  be  supported,  pro- 
vided the  restraint  be  reasonable,  and  the  contract 
founded  on  a  consideration.  And  it  was  once  laid 
down  that  the  consideration  must  be  adequcUCy  and 
that  the  Court  would  enter  into  the  question  ot 
adequacy.  However,  they  have  lately  decided  that 
they  ought  not  to  do  so.  These  cases  are  par- 
ticularly strong,  for  they  are  cases  in  which,  con- 
trary to  the  general  rule  of  law,  a  consideration  is 
required,  even  though  the  contract  be  by  deed.  I 
shall  have  occasion  to  mention  them  again  in  a 
subsequent  lecture.  At  present,  I  will  merely  refer 
to  the  recent  decisions  (u). 

The  consideration  must,  nevertheless,  be  of  some 
value  in  contemplation  of  the  law ;  for  instance,  if 
a  man  make  an  estate  at  will  in  favour  of  another, 
this  is  an  insufficient  consideration,  for  he  may 
immediately  determine  his  will  (x) ;  neither  is  the 
termination  of  disputes  about  debts  an  adequate 
consideration,  for  there  may  be  no  debt  actually 
due,  although  if  there  be  a  debt,  and  the  amount 
of  it  only  in  dispute,  or  even  if  it  be  a  doubtful 

(w)  Hitchcock  v.  Coker,  6  A.  8.    C,   in    error ;    Archer   v. 

&  E.  438 ;  confirmed  by  Proc-  Marsh,  6  A.  &  E.   959  j  and 

tor  V.  Sargent,  2  M.  &  Gr.  20 ;  Leighton  v.  Wales,  3  M.  &  W. 

and  Ghreen  v.  Price,  13  M.  &  546. 
W.  695 ;  16  M.  &  W.  346,         (x)  1  Roll.  Abr.  23,  pL  29. 
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question  whether  there  be  a  debt  or  not,  it  will  be 
otherwise  (y).  And,  in  a  very  recent  case,  where  a 
son  had  given  to  his  father  a  promissory  note,  and, 
to  an  action  brought  by  the  father  against  him 
upon  it^  he  pleaded  that  he  had  just  ground  to  com- 
plain of  the  distribution  which  the  fiither  had  made 
of  his  property,  as  the  father  had  admitted ;  and 
that  it  was  thereupon  agreed  between  them  that  the 
son  should  cease  for  ever  to  make  any  such  com- 
plaint; and  that  the  father  would  discharge  him 
from  liability  on  the  note,  and  the  cause  of  action 
in  respect  thereof ;  and  that  such  agreement  should 
be  accepted  in  satisfaction  of  the  note:  the  Court 
of  Exchequer  clearly  held,  that  there  was  no  con- 
sideration for  the  agreement  of  the  father  (z). 
.  I  think  that  I  have  now  sufficiently  explained 
what  it  is  that  the  law  recognises  as  a  consideration 
sufficient  to  support  a  promise  without  deed.  I 
must  not,  however,  conclude  without  noticing  one  Biiu  of 

i/»  ^  •  1    i»  •  f  •  exchange  ar© 

class  of  cases  which  form  a  species  of  exception  to  exceptions  to 
the  rule  that  a  simple  contract  requires  a  consider-* 
ation  to  support  it.  I  allude  to  the  case  of  a  nego- 
tiable security,  as  a  bill  of  exchange,  or  promissory 
note.  These,  not  being  under  seaL  are  simple  con- 
tracts ;  but  there  is  this  marked  distinction  between 


(y)  Edwards  v.  Baugh,  11  v.  Simeon^  2  C.  B.  548 ;  Ltver- 

M.  &  W.  641.     See  also  Glut-  sidge  v.  Broadbdt,  28  L.  J. 

terbuck  v.  Coffin,  3  M.  &  Gr.  (Ex.)  332. 

842  ;  and  England  v.  David-  (z)  White  v.  Bluett,  23  L.  J. 

eon,  1 1  Ad.  A  E.  866  ;  Wade  (Ex.)  36. 
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the  situation  in  which  they  and  that  in  which  any 
other  simple  contract  stands,  namely,  that  they  are 
always  presumed  to  have  been  given  for  a  good  and 
sufficient  consideration,  until  the  contrary  is  shown. 
And  even  if  the  contrary  he  shown,  sidll,  if  the 
holder  for  the  time  being  have  given  value  for  the 
instrument,  his  right  to  sue  on  it  cannot  be  taken 
away  by  showing  that  the  person  to  whom  it  was 
originally  given  could  not  have  sued,  unless  some- 
thing further  be  shown  affecting  his  personal  right, 
as  that  he  had  knowledge  of  the  drcumstances, 
or  that  he  took  the  security  when  overdue,  which 
places  him  in  the  same  situation  as  the  party  fix>m 
whom  he  took  it.  But  so  long  as  nothing  of  that 
sort  appears,  every  note  and  acceptance  is  pWm<l 
facie  taken  to  have  been  given  for  good  consider- 
ation, and  every  indorsement  to  have  been  made  on 
good  consideration.  Promissory  notes  and  Bills  of 
Exchange,  said  BayUy,  B.,  m  giving  judgment  in 
Ridout  y.  Bristow{a),  primd  facie  import  a  con- 
Bidetation,  and  it  is  not  necessaiy  to  give  evidence 
of  it  aliurule.  But  it  is  insisted,  that  as  the  note  in 
question  imports  upon  the  face  of  it  a  peculiar  de- 
scription of  consideration,  that  circumstance  varies 
the  general  rule,  and  throws  the  burthen  of  proving 
consideration  upon  the  plaintiff,  and  it  is  argued 
that  the  note  is  void  upon  the  face  of  it,  for  want  of 
expressing  assets  or  forbearance.     It  is  perfectly 

(«)  1  C.  <k  J.  231. 
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clear,  that  if,  instead  of  taking  a  note,  you  take 
from  a  third  person  a  written  security,  which  cannot 
be  supported  without  proof  of  consideration,  that 
security  must^  upon  the  face  of  it,  import  a  consider- 
ation (6),  and  there  must  be  evidence  to  prove  such 
a  consideration.  But  you  may  bind  yourself  by  an 
instrument  wbich  in  its  form  imports  consideration 
without  expressing  it  or  proving  it  aliunde.  The 
cases  upon  the  Statute  of  Frauds  do  not  apply  to 
the  present,  nor  do  the  cases  in  which  it  has  been 
held  that  a  promise  to  pay  the  debt  of  a  third 
person  without  consideration  is  nudum  pactum.  It 
is  just  that  a  promise  to  pay  that  which  I  am  under 
no  legal  or  moral  obligation  to  pay,  should  be  con- 
sidered as  nudum  pactum,  but  this  does  not  apply 
to  an  instrument  importing  a  consideration,  and 
which  may  induce  forbearance  to  one  party,  I  am 
therefore  of  opinion  that  in  this  case  a  consideration 
must  be  taken  to  exist,  and  that  the  maker  of  such 
an  instrument  is  at  least  primA  facie  liable  to  pay 
it.  See  the  cases  collected,  Byles  on  Bills,  last  ed. ; 
Bayley  on  Bills,  by  DowdesweU;  and  Smith's 
Mercantile  Law,  last  ed.,  by  DowdeswelL 

{h)  See  now  19  &  20  Vict.  c.  97,  s.  3  ;  ante,  103. 
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LECTURE  V. 

CONSIDERATION  OF  SIMPLE  CONTRACTa — EXECUTED 
CONSIDERATIONS.  — ^WHERE  EXPRESS  REQUESTS 
AND  PROMISES  ARE  OP  AVAIL. — AMORAL  CONSI- 
DERATIONS.— ILLEGAL  CONTRACTS. — RESTRAINTS 
OF  TRADE. 

I  ENDEAVOURED  to  explain  in  the  last  lecture 
what  it  is  that  the  law  of  England  recognises  as  a 
consideration  suiEcient  to  support  a  promise  with- 
out deed.  I  stated  that  any  benefit  to  the  person 
who  makes  the  promise,  or  any  loss,  trouble,  or  dis- 
advantage undergone  by  or  charge  imposed  upon 
the  person  to  whom  it  is  made,  will  satisfy  the  rule 
of  law  in  this  respect.  In  order  to  render  this  as 
clear  as  possible,  I  am  about^  before  proceeding  to 
the  next  branch  of  the  subject,  to  illustrate  it  by 
mentioning  a  few  decided  cases,  in  which  certain 
considerations  have  been  held  sufficient  to  support 
the  promises  founded  on  them. 
ForbeMwice  a       It  has  been  frequently  decided,  that,  if  one  man 

coDsidenition.  . 

have  a  legal  or  equitable  right  of  suit  against 
another,  his  forbearance  to  enforce  that  legal  or 
equitable  right  of  suit  is  a  sufficient  consideration 
for  a  promise  either  by  the  person  liable  to  him  or 
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by  any  third  person,  either  to  satisfy  the  claim  on 
which  that  right  of  suit  is  founded,  or  to  do  some 
other  and  collateral  act.  Thus,  where  (a)  the 
plaintiff  in  an  action  of  assumpsit  stated  in  his 
declaration  that  he  was  the  assignee  of  a  bond  for 
£728.  2^.  6d.,  in  which  the  defendant  was  the 
obligor,  and  that,  in  consideration  that  the  plaintiff 
would  i-eceiva  payment  on  certain  specified  days, 
and  forbear  proceeding  in  the  meanwhile,  the  de- 
fendant had  promised  to  pay  on  those  days ;  after 
a  verdict  for  the  plaintifl^  it  was  objected,  in  arrest 
of  judgment,  that  there  was  no  consideration  for 
the  promise ;  for  that,  if  an  action  had  been  brought 
in  the  name  of  the  obligee  of  the  bond,  the  agree- 
ment of  the  assignee  to  forbear  would  have  been  no 
defence,  upon  a  ground  which  I  have  already  suflGl- 
dently  explained,  namely,  that  an  obligation  by 
deed  cannot  be  discharged  by  an  agreement  without 
deed.  The  Court,  however,  decided  that  the  con- 
sideration was  sufl&cient ;  "  for,"'  said  the  Lord 
Chief  Justice,  **  although  the  agreement  to  forbear 
would  not  be  pleadable  to  an  action  in  the  name  of 
the  obligee,  yet,  unless  the  plaintiff  did  forbear 
according  to  his  agreement,  he  would  not  be  able 
to  sue  on  the  defendant's  promise."  Thus  again, 
where  (6)  the  plaintifl^  who  had  been  appointed  by 
the  Court  of  Chancery  a  receiver  of  the  debts  and 

(a)  Morion  v.  Burn,  7  A.  &     Bing.   5  ;  Parker  v.  LeigJi^  2 
E.  19.  Stark.  229  ;  Atkinson  v.  Bayn- 

(b)  WiUatU  V.  Kennedy,  8     iun,  1  Bing.  N.  C.  444. 
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monies  of  a  firm,  agreed  to  give  time  of  payment 
to  a  person  who  owed  money  to  the  firm,  in  consi- 
deration of  which  a  third  person  promised  to 
guarantee  the  debt ;  in  an  action  against  the  third 
person,  it  was  objected  that  there  was  no  sufficient 
consideration  for  his  promise  ;  the  Court  of  Common 
Pleas,  however,  decided  that  there  was.  In  another 
case  the  plaintiff  had  obtained  judgment  against 
Elizabeth  Mackenzie  for  £57.  debt,  and  65^,  costs  ; 
and,  in  consideration  that  the  plaintiff  would  for- 
bear to  execute  ^.  fieri  facias  on  her  goods,  the  de- 
fendant undertook  to  pay  him  £107.  in  three  days. 
It  was  objected,  that  there  was  no  consideration, 
or,  at  leasts  no  sufficient  consideration :  but  Lord 
Tenterden  said,  "  It  is  true  the  plaintiff  might  not 
perhaps  have  been  entitled  to  recover  to  the  full 
extent  of  £107.,  though,  it  is  to  be  observed,  he 
might  have  levied  the  costs  of  the  execution  in 
addition  to  the  stun  given  by  the  verdict.  But  he 
had  a  right  at  least  to  levy  £60. ;  and  i^  in  con- 
sideration of  his  forbearing  that,  the  defendant 
promised  to  pay  him  the  larger  sum ; — if  the  incon- 
venience of  an  execution  against  these  goods  at  the 
time  in  question  was  so  great,  that  the  defendant 
thought  proper  to  buy  it  off  at  such  an  expense,  I 
do  not  see  that  the  consideration  is  insufficient  for 
the  promise"  (c). 

And  where  a  man  who  has  a  judgment  debt 

(c)  Bmith  V.  Algor,  1  B.  &  Ad.  603. 
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takes  from  his  debtor  a  promissoTj  note  for  the 
amount,  payable  at  a  certain  future  time,  it  must 
be  inferred  that  he  thereby  enters  into  an  agree- 
ment to  suspend  his  remedy  for  that  time,  and  if 
so,  that  is  a  good  consideration  for  the  giving  of 
the  note  (d). 

The  proposition  thus  illustrated  will  appear  still  ^««*»  ^»o 
clearer  if  we  consider  that  the  forbearance  to  pro-  •oIoil 
secute  an  action  is  not  a  valid  consideration  for  a 
promise  to  pay  a  sum  of  money  to  the  plaintifl^ 
unless  there  be  a  good  cause  of  action.  Thus  (e), 
where  issue  had  been  joined  in  a  previous  action  for 
the  recovery  of  a  sum  of  money  from  the  defendant, 
who  had  thereupon .  promised  to  pay  the  money 
and  costs,  in  consideration  that  the  plaintiff  would 
forbear  further  proceedings ;  an  action  having  been 
brought  upon  this  promise,  the  defendant  pleaded 
that  the  plaintiff  never  had  any  cause  of  action 
against  the  defendant  in  respect  of  the  subject- 
matter  of  the  said  action.  ^*  To  that,"  said  Tindal, 
C.J..  in  giving  judgment,  "  the  plaintiff  has  de- 
murred,  and,  doing  so,  admits  the  statement 
contained  in  it^  that  he  had  no  cause  of  action  in 
the  original  suit,  to  be  true.  Having  made  that 
admission,  it  appears  to  me  that  he  is  estopped  from 
saying  that  there  was  any  valid  consideration  for 

(d)  Belshaw   v.    Bush,    29  C.  B.  651 ;  WtUcm  v.  Bevan^ 

L.  J.  (C.  P.)  24 ;  Baker  v.  7  C.  B.  673. 
Walker,   14  M.  A  W.   465.  (e)  Wade  \,  Simeon,  2  C.  K 

SSee    Tempson  v.   Knowles,    7  648. 
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the  defendaxit's  promisa  It  is  almost  contra  hcnios 
mores,  and  certainly  against  aU  legal  principle,  that, 
when  a  man  knows  that  he  has  no  cause  for  it,  he 
should  still  persist  in  prosecuting  an  action.  Then, 
in  order  to  establish  a  binding  promise,  the  plaintiff 
must  show  a  consideration  for  it,  consisting  of 
something  which  is  either  beneficial  to  the  defen- 
dant, or  detrimental  to  the  plaintiff  It  cannot, 
however,  be  said  that  the  foregoing  of  such  an 
action  can  be  regarded  by  a  Court  as  beneficial  to 
the  defendant^  because  he  thereby  saves  the  risk  of 
defeat,  and  the  extra  costs  which  he  would  neces- 
sarily incur  in  his  defence ;  for  we  must  assume 
that  the  result  of  the  action  would  have  been  in 
his  favour,  and  the  law  would  enable  him  to  recover 
costs,  which  it  regards  as  a  compensation  for  all 
the  costs  the  defendant  sustains.  Neither  can  the 
foregoing  of  the  action  be  regarded  as  detrimental 
to  the  plaintifl^  for  we  can  only  view  it  as  saving 
him  from  the  payment  of  those  costs.  The  con- 
sideration, therefore,  fails  upon  both  grounds," 
Doubtful  Although  a  man  has  not  a  dear  legal  or  equitable 

right,  yet  if  his  right  or  claim  is  doubtful,  and  not 
clearly  nugatory  or  illegal,  the  abandonment,  or, 
for  the  same  reason,  the  forbearance  of  an  action 
brought  to  enforce  it,  is  a  suflScient  consideration 
for  a  promise  (/).  Where  the  plaintiff's  goods  had 
been  seized  by  the  Excise,  and  he  had  afterwards 

(/)  Longridge  v.  DaivnUe^     Batik   of  England,   6    Bing. 
6  B.  &  A.   117;    Stracy   v.      754. 


claim. 
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entered  into  an  agreement  with  the  Commissioners 
of  Excise,  that  all  proceedings  should  be  terminated, 
the  goods  delivered  up  to  him,  and  a  sum  of  money 
paid  by  him  to  the  Commissioners,  Parke^  B.,  rests 
his  judgment  on  the  grotmd  that  this  agreement  of 
compromise  honestly  made,  was  for  a  consideration, 
and  binding  {g).  The  Court  of  Exchequer  has  held 
that  the  withdrawal  of  an  untrue  defence  of  infency 
^4n  a  suit  was  a  sufficient  consideration  for  a  pro- 
mise to  accept  a  smaller  sum  in  satisfaction  of  a 
larger"  (A).  And  where  trustees  under  a  local 
statute  called  on  the  agent  of  the  owner  of  certain 
houses  to  pay  certain  expenses  chargeable  under 
the  statute  on  the  owner ;  and  the  agent  made 
known  to  them  who  the  owner  was,  and  that  such 
owner  and  not  he  was  liable  ;  but  the  trustees  not- 
withstanding, really  believing  that  he  was  liable, 
threatened  to  take  proceedings  against  him.  There- 
upon the  agent,  although  he  knew  he  was  not 
liable,  gave  his  own  promissory  notes  to  the  trustees, 
on  their  agreeing  to  take  less  than  the  amount 
demanded,  and  allowing  it  to  be  paid  by  instal- 
ments,  and  this  was  decided  to  be  a  good  considera- 
tion (i).  And  a  fortiori,  where  the  right  is  not 
doubtful,  but  the  amount  of  the  claim  only  is 
disputed,  an   agreement  for  the  settlement  of  all 

(g)  Atlee  v.  Baekhaiise,    3  Kep.  822. 

M.  &  W.  633.  (t)  Cook  v.  Wright,  30  L.  J. 

(h)  Cooper    V.   Parker,   2i  (Q.  B.)  321. 
L.  J.  (C.  P.)  68;  15  Com.  R 
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disputes  upon  the  payment  of  a  definite  but 
smaller  sum  than  that  claimed,  is  held  to  be 
founded  upon  sufficient  consideration  {k). 
Trust  a  eon-  Again  it  has  been  decided,  that,  if  I  entrust  a 
man  to  do  some  act  for  me,  although  I  am  to  pay 
him  nothing  for  performing  it^  still  the  mere  trust 
which  I  repose  in  him  is  a  consideration  for  a  pro- 
mise on  his  part  to  conduct  himself  faithfully  in  the 
performance  of  it  (I).  Nay,  so  far  do  the  cases  on 
this  subject  go,  that  it  is  settled  that  not  only  is  the 
reposal  of  such  trust  a  sufficient  consideration  for 
an  express  promise  on  the  part  of  the  person  in 
whom  it  is  reposed  to  conduct  himself  faithfully 
in  the  performance  of  it ;  but  the  law,  even  in  the 
absence  of  an  express  promise,  implies  one  that  he 
wiU  not  be  guUty  of  gross  negligence.  This  was 
the  point  decided  in  the  &jnous  case  of  Coggs  v. 
Bernard  (m). 

In  this  case  Bernard  had  undertaken  safely  and 
securely  to  take  up  several  hogsheads  of  brandy 
from  one  cellar,  and  safely  and  securely  to  lay  them 
down  again  in  another :  and  he  was  held  bound  by 
that  uiSaHBg,  and  m,po»sibl.  for  damage  J 

(A*)  Edwards  v.  Baugh^  1 1  Bainhridge  v»  Finnstone,  ante, 

M.  &  W.  641  ;  Wilkinson  v.  p.  162. 

Byers,  1  A.  &  E.  106 ;  Lie-         (m)  2  I/L  Raym.  909.    See 

wdlyn  V.  LUetcdlyn,  3  D.  &  K  Oladwdl  v.  Steggally  6  Bing. 

318.  N.    C.    733;    Blackmore    v. 

(T)  See  Whitehead  v.  Oree'  Bristol  and  Exeter  Raihcay^ 

thum,  2  Bing.  464  ;  Shilliheer  27  L.  J.  (Q.  R)  167  ;  8  E.  A 

V.  Olynn,  2  M.  &  W.   143 ;  B.  1036. 
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tained  by  them  in  the  removaL  The  reason  is,  said 
Mr.  Justice  Goidd,  the  particular  trust  reposed  in 
the  defendant^  to  which  he  has  concurred  by  his 
assumption,  and  in  executing  which  he  has  miscar- 
ried by  his  neglect.  If  goods  are  deposited  with  a 
friend,  and  are  stolen  from  him,  no  action  will  lie. 
But  there  will  be  a  difference  in  that  case  upon 
the  evidence  how  the  matter  appears.  If  they  are 
stolen  by  reason  of  a  gross  neglect  in  the  bailee,  the 
trust  will  not  save  him  from  an  action ;  otherwise, 
if  there  be  no  gross  neglect.  But^  if  a  man  takes 
upon  him  expressly  to  do  such  an  act  safely  and 
securely,  if  the  thing  comes  to  any  damage  by  his 
miscarriage,  an  action  will  lie  against  him. 

And  on  this  point  of  the  law  it  is  that  the  cele-  Bemnnentod 
brated  distmction  occurs  between  remunerated  and  nented 
unremuneiated  agents;   from  the  former  of  whom  •^°*^ 
the  law  implies  a  promise,  that  they  will  act  with 
reasonable  diligence;    from  the  latter,  only  that 
they  will  not  be  guilty  of  gross  negligenca     Thus, 
where  a  stage-coachman  received  a  parcel  to  carry 
gratis^  and  it  was  lost  upon  the  road.  Lord  Tenter' 
den  directed  the  jury  to  consider  whether  there  was 
great  negligence  on  the  coachman's  part  (n).     And 
where  the  declaration  stated  that,  in  consideration 
that  the  plaintiff  at  the  defendant's  request^  would 
employ  him  to  lay  out  £1400.  on  the  purchase  of  an 
annuity,  the   defendant  promised  to  perform  his 

(n)  Beauchamp  v.  Powley,  1  M.  &  Rob.  38. 
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duty  in  the  premises,  yet  did  not  do  so,  but  laid  it 
out  in  the  purchase  of  an  annuity  on  the  personal 
security  of  insolvent  persons,  the  Court  arrested 
the  judgment,  on  the  ground  that  the  defendant 
was  a  particular  agent,  and  was  not  charged  with 
having  acted  negligently  or  dishonestly  (o).  There 
is  another  equally  remarkable  distinction,  namely, 
that  a  remunerated  agent  may  be  compelled  to 
enter  upon  the  performance  of  his  trust,  or  at  least 
made  liable  in  damages  if  he  neglect  to  do  so ; 
whereas  an  unremimerated  agent  cannot,  although, 
as  we  have  seen,  he  may  be  liable  for  misconduct  in 
the  performance  of  it.  The  latter  part  of  this  pro- 
position  is  fully  explained  in  the  great  case  of  Coggs 
V.  Bernard^  above  quoted.  The  diflference  is,  said 
Mr.  Justice  Powell^  between  being  obliged  to  do  the 
thing,  and  answering  for  things  which  he  had  taken, 
into  his  custody  upon  such  an  undertaking.  An 
action  will  not  lie  for  not  doing  the  thing^br  want 
of  a  sufficient  consideration^  but  yet,  if  the  bailee 
wiU  take  the  goods  into  his  custody,  he  shall  be 
answerable  for  them,  for  the  taking  the  goods  into 
his  custody  is  his  own  act.  It  is  also  remarkably 
illustrated  in  the  well-known  case  of  Elsee  v.  Gat- 
ward  (p)y  where  one  count  of  the  declaration,  stating 
that  the  plaintiflf  retained  the  defendant,  a  carpenter, 
to  repair  a  house  before  a  given  day,  that  the  defen- 
dant accepted  the  retainer,  but  did  not  perform  the 

(o)  Dartnall  v.  Howard^  4      Jenkins,  2  A.  &  £.  256. 
B.    &   C.  345  ;    Doorman  v.  {p)  5  T.  R.  143. 
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work  within  the  time,  whereby  the  walls  of  the 
plaintiff's  house  were  damaged,  was  held  to  be  in-^ 
sufficient^  as  not  showing  any  consideration ;  bul 
another  county  stating  that  the  plainti£^  being  po&< 
sessed  of  eome  old  materials^  retained  the  defendant 
to  perform  the  carpenter's  work  on  certain  buildings 
of  the  plainti£^  and  to  use  those  old  materials^  but 
that  the  defendant,  instead  of  using  them,  made  use 
of  new  ones,  thereby  increasing  the  expense,  was 
held  good,  as  it  appeared  that  the  defendant  had 
entered  on  the  performance  of  the  work. 

Again,  if  one  man  is  compelled  to  do  that  which  Where  one 
another  man  ought  to  have  done  and  was  compel-  peiied  to  do 
lable  to  do,  that  is  a  sufficient  consideration  to  sup^  ought^to  hare 
port  a  promise  by  the  former  to  indemnify  him^    ^^^ 
Such  is  the  common  case  of  a  surety  who  has  been 
compelled  to  pay  a  demand  made  against  the  prin- 
cipal, and  who,  as  we  know,  is  entitled  to  bring  an 
action  of  assumpsit  to  recover  an  indemnity.     And 
such  is  also  the  case  of  an  indorser  of  a  bill,  who,  on 
account  of  the  acceptor's  default  in  not  paying  the 
bill  when  due,  is  compelled  by  the  holder  to  pay 
him  the  amount ;  the  indorser  may  sue  the  acceptor 
to  recover  an  indemnity  (q).     In  like  manner,  if  one 
of   several   joint  contractors,  not  being  partners 
(whose  rights  inter  ae  are  not  at  common  law  ever 
decided),  has  been  compeUed  to  pay,  or  in  pursuance 
of  his  legal  obligation  has  paid,  the  whole  of  their 

(g)  Potonall  v.  Ferrdnd,  6  B.  &  C.  439. 
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comiQon  liability,  he  is  entitled  to  recover  from  eadb 
of  them  his  proportional  share  (r).  An  instructive 
example  of  the  same  rule  is  afforded  by  the  caie  of 
SuUon  V.  Taiham  (s),  in  which,  a  stockbroker  having 
entered  into  a  contract  for  the  sale  of  stock,  which 
was  not  fulfilled  by  his  principal,  and  smiilar  stock 
having  been  thereupon  purchased  at  a  higher  price 
by  the  broker  of  the  purchaser,  the  seller's  broker 
in  obedience  to  a  rule  of  the  Stock  Exchange,  paid 
the  difference,  and  also  the  commission  of  the  pur- 
chaser's broker,  it  was  held  that  he  might  recover 
fix>m  his  piincipal  the  amount  of  such  payments^  by 
showing  that  it  was  compulsory  upon  him  to  make 
them.  These  examples  seem  sufficient  to  explain 
the  nature  of  the  species  of  consideration  now  before 
us(<). 

T  might  cite  a  multitude  of  other  cases  in  which 
questions  have  aris^i  as  to  the  sufficiency  of  the 
consideration;  but  I  think  that  the  instances  I 
have  already  given  are  sufficient  for  the  purpose  I 
had  in  view,  which  was,  to  illustrate  the  general 


(r)  Holmes  v.  Williamson^  6 
M.  &  S.  168  ;  Fnar  v.  Henu 
brow,  8  M.  &  W.  873 ;  Fitt  v. 
Purssordy  8  M.  &  W.  638; 
Batard  v.  Hawes,  22  L.  J.  (Q. 
B.)  443 ;  2  E.  &  B.  287. 

(«)  10  A,  &  E.  27 ;  Fatole 
v.  Gunn,  4  Bing,  N.  C.  445 ; 
Bayliffe  v.  Butterworth^  1  Ex. 
425;   Bayley  v.    WUMns,   7 


C.  B.  886 ;  Wesirop  v.  Solo- 
www*,  8  C.  B  345  ;  Taylor  v. 
Stray,  26  L.  J.  (C.  P.)  185 ; 
2C.  B.  (N.  S.)175;  26  L.  J. 
(C.  P.)  287.  5.  a  in  Ex.  Ch- 
(Q  Toussaint  v.  Martin- 
nant,  2  T.  R  100 ;  Fisher  v. 
Fallowes,  5  Esp.  171 ;  Jef- 
freys V.  GttrTy  2  B.  &  Ad. 
833. 
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natujne  of  the  questions  which  arise  on  the  suffi- 
ciency of  a  consideration  to  support  a  promise. 

There  i%  however,  one  thing  more  to  be  observed,  Ezocnted  and 
and  that  is»  the  distinction  between  executed  and  considenUons. 
executory  considerations.  Now,  with  regard  to  the 
meaning  of  these  words^  which  you  will  continually 
hear  used  in  legal  arguments^  it  is  this: — an 
executed  considercUion  is  one  which  has  already 
taken  pUxce,  an  executory  consideration  one  which 
is  to  take  place, — one  is  past,  the  other  future. 
Thus,  if  A.  delivered  goods  to  B.  yesterday,  and  B. 
makes  a  promise  to-day  in  consideration  of  that 
delivery,  this  promise  is  said  to  be  founded  upon 
an  executed  consideration,  because  the  delivery  of 
the  goods  is  past  and  over.  But,  if  it  be  agreed 
that  A.  skaXi  deliver  goods  to  B.  to-morrow,  and 
that  B.  shall,  in  consideration,  do  something  for  A., 
here  is  an  executory  consideration,  because  the 
delivery  of  the  goods  has  not  yet  taken  place.  And 
so,  whenever,  at  the  time  of  making  a  promise,  the 
consideration  on  which  it  is  founded  is  past,  the 
consideration  is  said  to  be  executed ;  whenever  the 
consideration  is  future,  it  is  said  to  be  executory. 

Now,  between  executed  and  executory,  or,  in  other  aq  executed 

111  ,iy»^  •!.•  J.!,      consideration 

wordSy  between  pa^t  and  future  consiaeration%  the  must  be  sup- 
law  makes  this  distinction,  namely,  that  an  executed  ^vious^  ^ 
eonsideration  must  be  founded  on  a  previous  re-  '®**"^ 
quest ;  an  executory  one  need  not^  or,  to  speak  more 
correctly,  its  very  terms  imply  a  request.    For,  if  A. 
promise  to  remunerate  B.,  in  consideration  that  B. 

k2 
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will  perform  Bomething  specified,  that  amounts  to 
a  request  to  B.  to  perform  the  act  for  which  he  is 
to  be  remunerated  (u).  For  instance  (x),  Bate's 
servant  was  arrested  and  sent  to  prison,  and  Hunt 
became  bail  for  him,  and  procured  his  hberation, 
after  which  the  master  promised  Hunt  to  save  him 
harmless.  Hunt  was  obliged  to  pay  the  servant's 
debt^  and  brought  an  action  against  Bate  upon  his 
promise  to  indemnify  him  ;  but  the  Court  held  that 
it  would  jiot  lie.  "  For,"  said  the  Judges,  "  the 
master  did  never  make  request  to  the  plaintiff  to  do 
80  much,  but  he  did  it  of  his  own  head"  But,  the 
report  goes  on  to  say,  **  in  another  action  brought  on 
a  promise  of  twenty  pounds  made  to  the  plaintiff  by 
the  defendant,  in  consideration  that  the  plaintiff" 
at  the  fecial  instance  of  the  defendant,  had  taken 
to  wife  the  cousin  of  the  defendant,  that  was  a 
"good  cause  of  action,  though  the  marriage  was 
executed  and  past  before  the  undertaking  and 
promise,  because  the  marriage  ensued  at  the  re- 
quest  of  the  defendant." 

These  two  cases  clearly  illustrate  the  distinction 
between  an  executed  consideration  moved  by  a 
previous  request,  which  will  support  a  promise,  and 
an  executed  consideration  not  moved  by  a  previous 
request,  which  will  not  support  a  promise.  Tou 
will  find  the  same  distinction  clearly  explained  in 

(m)  1  Smith  L.  C,  121,  note,      272;    FmiHalea    Gorgier    v. 
4th  ed.  Morris,  29  L.  J.  (C.  P.)  208. 

(a?)  Hunt    V.   Ba  e,    Dyer, 
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Lampletgh  v.  Brathwaite  (y),  where  the  Court  said 
**a  mere  voluntary  courtesy  will  not  have  a  con- 
sideration to  uphold  an  assumpsit.  But  if  that 
courtesy  were  moved  by  a  suit  or  request  of  the 
party  who  gives  the  assumpsit,  it  will  bind  ;  for  the 
promise,  though  it  follows,  yet  it  is  not  naked,  but 
couples  itself  with  the  suit  before,  and  the  merits  of 
the  party  procured  by  that  suit,  which  is  the  differ^ 
ence.*'  In  a  very  recent  case  this  principle  was 
applied  where  the  question  was,  as  to  whether  there 
had  been  any  consideration  given  for  a  Bill  of 
Exchange.  A.,  having  performed  gratuitously  ser- 
vices for  B.,  received  from  him  a  promissory  note, 
with  an  imderstanding  that  he  should  not  only 
accept  it  as  a  gift  for  what  was  past^  but  that  it 
should  be  a  remuneration  for  future  services  to  be 
rendered  as  long  as  B.  should  require  them.  A. 
continued  to  perform  the  services  imtil  B/s  death, 
when  he  sued  B/s  executors  upon  the  note.  Held 
that  as  there  was  no  contract  binding  A.  to  perform 
future  service,  there  was  no  consideration  (2). 

But  here  arises  another  distinction,  and  it  is  where  the 
the  last  to  which  I  shall  refer  upon  this  subject ;  SJu^u 
but  this  Is  a  distinction  to  which  it  is  absolutely  ^^^^ 
necessary  to  refer,  in  order  that  you  may  not  be 
misled  by  what  I  have  already  stated.     There  being 
the  rule   I  have  just  stated  regarding  executed 

(y)  Hob.   106.     See  judg-         (2)  HuUe  v.  Rulse,  25  L.  J, 
ment  in  Eastwood  v.  Kenyorij     (C.  P.)  177 ;  17  C.  B.  711.    ' 
11  A.<b£.438. 
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considerations,  namely,  that  an  executed  constdera- 
tion  most  Iiave  arisen  from  a  previous  request  by 
the  person  promising,  in  order  that  it  may  be  suffix 
dent  to  support  the  p7^omise,  there  are  certain  classes 
of  cases  in  which  this  previous  request  is  implied^ 
and  need  not  be  expressly  proved  by  the  person 
to  whom  the  promise  is  given.    Now  the  cases  in 
which  a  previous  request  is  implied  are  as  foUows. 
Compuigoiy         FirsL  the  case  which  I  have  already  stated,  in 
which  one  man  is  compelled  to  do  that  which  another 
ought  to  have  done  and  was  compellable  to  do.    In 
this  case^  the  consideration  is  an  executed  onei,  for 
the  thing  must  have  been  done  before  any  promise 
can  be  made  to  reimburse  the  person  who  has  done 
it ;  but^  though  the  consideration  is  executed  the 
law  implies  the  request.    And  therefore  in  this 
case  an  action  may  be  brought  for  indemnity  with- 
out proving  any  express  request  on  the  part  of  the 
defendant  (a).   In  addition  to  the  examples  already 
given,  the  case  of  Exall  v.  Partridge  (b)  is  well 
calculated  to  set  this  matter  in  a  dear  light.  There 
the  defendant  was  tenant  of  certain  premises,  and 
under  covenant  to  pay  rent  to  the  landlord  for 
theuL   Having  n^lected  to  pay  the  rent,  the  goods 
of  a  stranger  to  the  contract  between  tiie  landlord 
and  tenant,  which  were  upon  the  premises  of  the 
latter,  were  distrained  by  the  landlord  fer  the  rent 

(a)  See  judgment  of  Queen's     B.  287. 
Bench  in  Batard  t.  Bawes,         (6)  8  T.  R.  308. 
22  L.  J.  (Q.  B.)  443 ;  2  E.  & 
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arrear,  and  it  was  held  that  he  might  sue  the  tenant 
for  the  money  whioh  he  had  paid,  in  order  to  redeem 
his  goods ;  although  it  is  obvious^  from  the  state  of 
the  &cts,  that  no  request  that  he  should  do  so  had 
in  fact  been  made  by  the  tenant.  In  GrisseU  ▼. 
Robinson  (c),  the  plaintiffs  had  contracted  to  grant 
the  defendant  a  lease  ;  the  lease  was  prepaared  by 
their  solicitor  and  executed.  It  is  the  general 
practice  for  the  lessor's  solicitor  to  prepare  the 
lease,  and  for  the  lessee  to  pay  the  solicitor ;  the 
lessee  having  revised  so  to  do,  the  lessots  paid 
him,  as  they  might  have  been  compelled  to  do  ; 
and  the  Court  decided  that  an  action  was  main- 
tainable by  them  for  money  paid  at  the  lessee's 
request. 

I  must  further  observe  upon  this  dags  of  casee^  The  promiM 
and  also  upon  the  next^  t^t^  not  only  is  the  request  impiM. 
implied,  but  the  promise  also ;  for  i^  to  put  an 
example,  A.  is  indebted  to  B.  in  a  certain  sum  of 
money,  and  C.  is  his  surety  ;  if  C  be  compelled  to 
pay,  not  only  is  a  request  by  A.  to  do  so  implied 
by  law,  but  a  promise  by  him  to  idemnify  C.  is 
also  implied.  And,  in  an  action  brought  by  C.  to 
enforce  the  idemnity,  he  need  prove  no  express 
promise,  no  express  request^  but  simply  that  A.  was 
indebted  to  B.,  and  that  he,  C,  as  A.'s  surety,  was 

(c)  3  Bing.  K  C.  10;  Webb  WiUdman  v.  Grant,  26  L.  J. 

V.  Bhodes,  3  Bing.  K  C.  732  ;  (C.  P.)  233 ;  18  C.  B.  319 ; 

Moon  V.  Quardiana  of  Witney  Smith  v.  Clegg,  27  L.  J.  (Ex,) 

Union,  3  Bing.  N.  C.  814;  300. 
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Bequest 
implied  from 
■ubeeqaent 
adoption  of 
the  oonsidera- 
tion. 


Goods  rap- 
plied  to 
ehildren. 


oompeDed  to  pay  that  debt  (d).  For  an  example 
of  this,  you  may  take  the  common  case  of  an  accom- 
modation acceptor  or  indorser,  who,  as  soon  as  he 
has  been  obliged  to  pay  the  money,  may  maintain 
an  action  against  the  person  for  whose-accommoda- 
tion  he  accepted  or  indorsed  (e). 

Secondly,  where  the  person  who  is  sought  to  be 
charged  adopts  and  takes  advantage  of  the  ben^t 
of  the  consideration.  Suppose,  for  instance,  A.  pur- 
chases goods  for  B.  without  his  sanction,  B.  may,  if 
he  think  fit,  repudiate  the  whole  transaction  ;  but 
if,  instead  of  doing  so,  he  receive  the  goods  and 
take  possession  of  them,  the  law  will  imply  a  request 
from  him  to  A.  to  purchase  them,  and  will  also 
imply  a  promise  by  him  to  re-pay  A.,  and  he  .dU  be 
liable  in  an  action  of  assumpsit  for  money  paid  to 
his  use,  founded  on  that  implied  promise  (/).  The 
cases  where  goods  have  been  supplied  to  children 
without  the  knowledge  or  express  request  of  the 
father,  are  iUuetrations  of  this  rule.  Even  where 
the  goods  supplied  are  necessaries,  some  recognition 
amoimting  to  adoption  is  requisite,  in  order  to 
render  the  &ther  liable,  and  to  support  the  implied 
request  and  promise  ;  in  such  case  it  has  often  been 
considered  sufficient  that  the  Either  should  have 


(d)  Pawle  y.  Gunn,  4  Bing. 
K.  C.  445 ;  Jones  v.  Orchard, 
24  L.  J.  (C.  P.)  229 ;  16C.B. 
614. 

(e)  Driver    v.    Burton,    21 


L.  J.  (Q.  R)  167 ;  17  Q.  B. 
989. 

(/)  See  Coles  v.  Bulman,  6 
C.  B.  184. 
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seen  them  worn  by  the  child  without  objection  {g). 
See  1  Wms.  Saund.  264,  note  1,  where  you  may,  if 
you  please,  find  a  great  deal  of  valuable  informa- 
tion  upon  the  whole  subject  of  which  I  am  now 
treating.  It  is  obvious  that  the  same  rule  will 
apply  where  one  man  does  work  for  another  without 
his  request,  as  when  he  purchases  or  supplies  goods 
for  him.  But  suppose  such  a  case  as  this  :  I  do 
valuable  work  on  your  property  without  your 
knowledge,  have  I  a  claim  on  you  for  payment? 
"  How  can  you  help  it  ?  One  cleans  another's 
shoes,  what  can  the  other  do  but  put  them  on  % 
Is  that  evidence  of  a  contract  to  pay  for  the  clean* 
ing?  The  benefit  of  the  service  could  not  be 
rejected  without  refusing  the  property  itself.'' 
Adoption,  and  taking  advantage  of  the  benefit  of 
the  consideration  may  be  such  recognition  or  accept- 
ance of  services  as  may  be  sufficient  to  show  an 
implied  contract  to  pay  for  them^  i£  at  the  time,  the 
defendant  had  power  to  accept  or  refuse  it.  Without 
such  power  acceptance  of  the  service  is  no  evidence 
of  a  promise  to  pay  for  it  (^). 

The  third  case,  in  which  a  request  is  implied,  is  Voluntary 
that  in  which  a  person  does^  without  compulsion,  of  acts 

compulfloiy  on 

{g)  Law   V.  WUkin,   6  A.  JBoidton    v.  Jonee,   27  L.  J.  ®^®^ 

&E.  718.     Qee  Mortimare  v.  (Ex.)  117.     See  British  Em- 

Wrighty    6   M.   &  W.   482;  pire    Shipping    Company    v. 

Linnegar  v.  Hodd,   6  C.   B.  James,  27  L.  J.  (Q.  B.)  397  ; 

437.  confiimed  in  House  of  Lords, 

{h)  Taylor  v.  Laird,  26  L.  30  L.  J.  (Q.  B.)  229. 

J.  (Ex.)  332,  Pollock,  C.B. ; 
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that  which  the  person  soijgiit  to  be  charged  whs 
compellable  by  law  to  do*  Suppose^  for  instance, 
A.  owes  B.  £50.9  and  0.  pays  it :  now  here,  if  A. 
promise  to  re*pay  0.»  it  will  be  implied  that  the 
payment  by  G«  was  made  at  his  request  (t).  But, 
in  this  dafls  of  cases,  you  wUl  observe,  though  the 
request  is  implied  where  there  is  a  promise,  yet  the 
pronuse  must  be  express,  for  the  law  will  not  imply 
one,  as  in  the  two  last  cases  {k) :  thus,  if  A.  is  B/s 
surety,  and  is  forced  to  pay  his  debt,  the  lawimplies 
a  request  to  pay  it,  and  a  promise  to  re-pay.  If  he 
be  not  R's  surety,  but  pays  it  of  his  own  accord^ 
the  law  implies  neither  promise  nor  request^  for  a 
man  cannot  make  me  his  debtor  for  paying  money 
for  me  against  my  will  Yet^  eyen  in  this  case^ 
if  B.  eocpressly  promise  to  re-pay  it^  a  request  by 
him  to  pay  it  is  implied,  for  it  is  a  maxim  that 
omnia  ratiAdbitio  retrotrahitur  et  mandcUo  (Bquir 
paratur. 

In  the  three  cases  I  have  just  put^  the  law  tmr» 
plies  a  request,  on  the  part  of  the  person  sought  to 
be  charged,  to  do  that  which  is  relied  on  as  the  con- 
sideration for  the  promise  upon  which  it  is  sought 
to  charge  him. 

These  implied  requests,  and  also  the  implied  pro* 
mises  just-mentioned,  are  presumptions  of  law,  of 
the  dass  known  aa  presumptiones  juris  ei  dejtire, 

(0  Wing  V.  3GII,  1  B.  &     East,  505 ;  Eex  y.  Oldland,  4 
Aid.  104.  A^SbK  929, 

(k)  Atkina    v.    Banioellj    2 
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which  are  ahsolute  and  oonclusiye  (2Jl  Any  law  or 
rule  of  law  consists  in  nothing  more  than  the  con- 
necting of  certain  consequences  with  particular 
defined  predicaments  of  &ct^  When,  therefore,  the 
law  presumes  or  inf^ns  £rom  any  defined  predicar 
ment  of  &ctSy  any  feet  to  which  a  l^al  consequence 
is  annexed,  it  in  effect  indirectly  annexes  to  that 
predicament  the  legal  consequence  which  belongs 
to  the  &ct  presumed.  Consequently,  the  nature 
and  effect  of  the  presumption  or  implication  here 
made  is  to  annex  a  legal  consequence  to  the  &ct  on 
whidi  the  presumption  is  founded,  declaring  that 
wherever  the  considerations  to  which  they  apply 
exists  the  same  consequence  shall  ensue  as  if  they 
were  moved  by  the  request  of  the  promiser,  and 
followed  by  his  promise ;  and  their  object  mainly  is, 
by  thus  supplying  the  request  or  promise,  or  both 
of  them,  to  gain  the  advantage  of  arranging  these 
cases  in  the  same  dass  with  many  others  which 
nrach  resemble  them,  but  in  which  the  request  and 
the  promise  were  actoally  made. 

There  s  a  fourth  daas  of  cases,  in  which  the  Mont 
oanmderatiou  rdied  on  Has  been  that  one  man  ^^S?  *"' 
has  done  for  another  something  which  that  other, 
though  not  legally,  is  morally  bound  to  do.  In 
sudbi  cases  it  is  dear,  that^  if  there  be  no  eocpreaa 
promise  to  remunerate  him,  remuneration  cannot 
be  enforced.    But  it  has  been  a  great  question,  and 

« 

(0  stark,  on  Evid.,  4th  e4  747. 
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haa  been  firequently  discussed^  whether,  even  if 
there  be  an  express  promise,  any  request  can  be 
implied  in  order  to  support  the  consideration.  On 
this  question,  which  is  but  a  branch  of  one  which 
has  been  often  the  subject  of  anxious  considera- 
tion, namely,  in  what  cases  a  moral  obligation 
is  a  sufficient  consideration  to  support  a  promise, 
it  is  worth  while  to  read  the  cases  cited  in  the 
note  (m).  But  it  may  be  considered  as  now  settled, 
that  a  merely  moral  consideration  will  not  support 
a  promise  (n).  A  mere  moral  consideration  has 
been  said  by  high  authority  to  be  nothing  in 
law  (o).  "A  subsequent  express  promise,''  said 
Tindal^  C.J.,  '^will  not  convert  into  a  debt  that 
which  of  itself  was  not  a  legal  debt  '*  (p).  And  it 
was  laid  down  by  the  Court  of  Queen's  Bench,  in 
an  elaborate  judgment  in  the  case  of  Eastwood  v. 
Kenyon  (q),  that  an  express  promise  can  only  revive 
a  precedent  good  coDsideration,  which  might  have 
been  enforced  at  law  through  the  medium  of  an 
implied  promise,  had  it  not  been  stispended  by  some 
positive  rule  of  law,  but  can  give  no  original  cause 

(w)  Lee  v.  Muggerid^e,   5  378. 

Taunt  36 ;  Atkins  y.  Banwell,  (o)  Jenmnga    v.  Srounif    9 

2  East,  505 ;  and  tlie  note  to  M.  &  W.  501. 

WennaU  v.  Adney,  3  B.  &  P.  (p)  Kaye  v.  Dutton,  7  M. 

247.  &  Gr.  807. 

(n)  Mankman  v.  Shepherd-  (g)  11  A-  &  E.  438 ;  Deo- 

eon,  11  A.  &  E.  415  ;  JBeau-  con  v.  Gridley,  24  L.  J.  (C.  P.) 

mmt  V.  Reevsy  8  Q.  B.  483.  17;  15  C.  B.  296. 
See  Hicks  v.  Gregory ,  8  C.  B. 
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of  aciaon,  if  the  oUigation  on  whidi  it  is  finmded 
never  oonid  have  been  enforced  at  law,  though 
not  barred  by  any  1^^  maxim  or  statute  pro- 
vision "  (r). 

I  have  now  said  what  I  intended  to  say  with 
regard  to  the  sufficiency  of  the  consideration,  and 
the  result  may  be  thus  summed  up  : — 

Any  advantage  to  the  person  promisiDg,  or 
damage,  inconvaiienoe,  liability,  or  charge  to  the 
person  to  whom  the  promise  is  made,  constitutes  a 
sufficient  consideration  to  uphold  a  promise ;  but, 
if  that  consideration  be  executed,  that  is»  i^  at  the 
time  of  making  the  promise,  that  which  is  to 
be  the  consideration  for  it  has  already  taken  place, 
in  such  case  there  must  have  been  a  request  by  the 
person  promising,  in  order  to  render  such  a  consi- 
deration sufficient.  If  an  eocpress  reqwst  can  be 
shown,  there  can  be  no  difficulty  ;  but^  if  not^  the 
law  will  imply  one  in  certain  cases^  and  those  cases 
are — 

Ist.  Where  the  consideration  consists  in  the 
person  to  whom  the  promise  is  made  being 
compelled  to  do  that  which  the  person  making 
it  ought  to  have  done,  and  was  compellable 
to  do. 
2ndly.  Where  the  consideration  consists  in  some- 
thing the  benefit  of  which  the  person  promising 
has  accepted  and  enjoyed 

(r)  See  lemarkB  of  Lord  Denman,  C.  J.,  ante,  p.  160. 
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Srdly.  Whert)  the  consideration  oonaistB  in  the 
person  to  whom  the  promise  is  made  having 
voluntarily  done  that  which  the  person  pro- 
mising ought  to  have  done,  and  was  compelr 
laUe  to  do,  in  which  third  case  the  promise 
must  be  an  ea^esa  one,  whereas  in  the  two 
former  the  law  implies  the  promise  as  well  as 
the  request. 
The  remaining  part  of  a  contract  is  the  promise, 
as  to  which  the  law  in  general  leaves  to  the  will 
of  the  parties  this  part  of  their  mutual  arrange- 
ment.    Indeed,  this  has  almost  been  said  already 
in  other  words ;  for,  where  it  is  laid  down  that  the 
law  will  not  weigh  the  adequacy  of  the  considera- 
tion {s\  it  is  implied  that  it  will  not  weigh  that 
of  the  promise.     The  law,  however,  will  no  more 
enforco  aai  iU^  promise  thaa  an  iUegal  cohbI- 
deration  ;  but  in  cases  of  executed  contracts  there 
is  a  rule  of  law  which  is  well  worthy  of  attention. 
Limitetion      It  ia  that  whcrc  the  law  implies  a  certain  promise 

where  promue  ^  ^  *  ^ 

impUed.  from  a  cousidemtion  executed — that  consideration 
will  not  support  any  other  promise  than  the  one 
which  the  law  implies  (t).  It  is  not  difficult  to  see 
that  this  rule  results  from  the  principle  which 
requires  that  every  promise  should  be  supported  by 
a  consideration;  for,  when  the  consideration  in 
question  is  one  from  which  the  law  implies  a  certain 
promise,  that  promise  evidently  exhausts  the  con- 

(s)  Ante,  p.  160.  C.    B.     160,     in    Exchequer 

(0  Elderton  y.  Emmens,  6     Chamber. 
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aiderataoD,  and  there  k  nothiiig  left  to  support  any 
other  promise.  Such  promise,  oonsequently,  how* 
ever  ezpreasly  made,  is  nudum  pactum.  Thus,  it 
has  been  decided  {u\  that  an  account  stated  and  a 
sum  thereupon  found  to  be  due  to  the  plaintiff  from 
whidi  the  law  implies  a  promise  to  pay  in  prtBsenti^ 
will  not  support  a  promise  to  pay  mjvturo ;  and 
each  of  the  Judges  (x)  said,  that,  in  order  to  render 
the  promiser  liable  to  pay  on  a  future  day,  there 
ought  to  be  some  new  conaderation.  Similar  in 
principle  to  the  instance  just  mentioned  is  the  case, 
where  one,  having  become  tenant  to  another  of  a 
fitrm,  undertook  to  make  a  certain  quantity  of 
&II0W,  to  spend  £60.  worth  of  manure  yearly 
thereon,  and  to  keep  the  buildings  in  repair:  an 
undertaking  which  was  considered  unavailable 
in  law,  because  no  other  consideration  existed 
but  the  feet  that  the  relation  of  landlord  and 
tenant  had  been  created  between  the  parties^ 
and  tlie  obligations  sought  to  be  enforced  are 
not  implied  by  law  from  that  mere  fact  {y).  The 
promise,  as  the  Ckairt  of  Exchequer  said  in  a 
subsequent  and  closely  analogous  case  (2),  is  laid 

(«)  Hopkins  y.  Logan,  5  M.  Parke,  Alderacn,  and  Maule^ 

&  W.  249 ;  Oratiger  v.  Col-  BB. 

lins,   6  M.  &  W.  458 ;  Boa-  (y)  Brofm    v.     Crump,     1 

e&rla  v.  nonuu,  3  Q.  B.  234.  Marsli.  567. 

See  Walker  v.  Bostron,  9  M.  («)  Granger    v.  Colh'ne,    6 

&  W.    411;    and    1    Smith  M.   &  W.   458;   Jackson  v. 

L.  C,  4tli  ed,  125.  Cohhin,  8  M.  A  W.  790. 

(2;)  Lord  Abinger,  C.B.,  and 
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more  largely  than  the  law  will  imply  from  such  a 
relation. 

Another  instance  of  the  same  principle,  drawn 
from  a  different  class  of  cases,  is  afforded  by  the 
case  of  Roscorla  v.  Thmaas  (a),  in  which  the  decla- 
ration, having  alleged  that  the  plaintiff  had  bought 
a  horse  of  the  defendant  at  a  certain  price,  the  de- 
fendant promised  that  it  did  not  exceed  five  years 
old,  and  was  sound  and  free  from  vice ;  and  the 
plaintiff  having  obtained  a  verdict,  the  Court 
arrested  the  judgment^  because  the  only  promise 
which  could  be  implied  from  the  consideration  was 
to  deliver  the  horse  upon  request ;  and,  therefore, 
however  expressly  the  promise  alleged  might  have 
been  made,  the  consideration  would  not  support  it. 
Illegal  con-  Proceeding  in  the  order  in  which  I  stated  to  you 

that  it  was  my  intention  to  proceed,  the  next 
subject  at  which  we  arrive  is,  the  effect  of  iUegaUty 
upon  the  contract.  And,  upon  this  subject^  I  have 
already  said  generally,  that  every  contract,  be  it  by 
deed  or  be  it  without  deed,  is  void  if  it  stipulate  for 
the  performance  of  an  illegal  act,  or  if  it  be  founded 
upon  an  illegal  consideration.  Ex  turpi  causd  non 
oritur  actio  is  the  maxim  of  our  law,  as  well  as  of 
the  civiL  A  deed,  for  the  purpose  of  charging  the 
maker,  requires^  as  we  have  seen,  no  consideration 
at  all  to  support  it ;  but  an  illegal  consideration  is 
worse  than  none,  and  if  it  be  founded  upon  such  a 

(a)  3  Q.  B.  234. 
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one,  it  will  be  void,  nor  will  the  rules  relating  to 
estoppel  prevent  the  party  from  setting  that  defence 
up.  A  simple  contract  requires^  as  we  have  seen, 
a  consideration  to  support  it.  If  the  consideration 
be  illegal,  it  is  a  fortiori  void;  nor  will  the  rules 
which  I  endeavoured  to  explain  regarding  the  in- 
admissibility of  parol  evidence  to  contradict  a 
writing  prevent  that  defence  from  being  set  up 
where  the  illegality  does  not  appear  on  the  face  of 
the  instrument^  any  more  than  the  doctrine  of 
estoppel  will  avail  to  prevent  inquiry  into  the  true 
consideration  for  a  deed  Parties  cannot  deceive 
the  law  by  the  form  of  their  contracts  ;  and,  as  an 
illegality  in  the  consideration  is  fatal,  so,  and  upon 
the  very  same  grounds^  is  one  in  the  promise.  "  You 
shall  not,''  says  the  L.  C.  J.,  in  Collins  v.  Bh,n- 
tern  (6),  *^  stipulate  for  iniquity" 

K  the  consideration  be  legal,  a  promise  to  do 
several  acts,  some  illegal  and  some  legal,  renders 
the  contract  void  as  to, the  illegal  acts  (c)  ;  but  if 
any  part  of  the  consideration  be  illegal,  the  whole 
contract  faila 

Now  illegality  is  of  two  sorts  :  it  exists  at  com-  Two  soru  of 

.  ,  ,  illegality. 

mon  laWf  or  is  created  by  some  statute. 

A  contract  illegal  at  common  law  is  so  on  one  of  Contncu 
three  grounds  :  either  because  it  violates  morality ;  commoii  Uw. 
or  because  it  is  opposed  to  the  policy  of  the  law ;  or 
because  it  is  tainted  with  fraud, 

(h)  2  Wils.  341.     See  ante,      partially  treated  of. 
p.  17,  where  this  subject  is         (c)  Ante,  p.  19. 
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immond  Of  the  first  dass — thoBe,  namelj,  which  are  void 

because  they  violate  the  principles  of  morality — 
you  will  find  an  example  in  the  case  of  Fores  v. 
Johnes  (cQ,  in  which  Mr.  Justice  Lawrence  held, 
that  a  piintseller  could  not  recover  the  price  of 
libellous  publications  which  he  had  sold  and  de- 
livered to  the  defendant.  "For  prints,"  said  his 
Lordship,  "whose  objects  are  general  satire  or 
ridicule  of  prevailing  &shions  or  manners^  I  think 
the  plaintiff  may  recover  ;  but  I  cannot  permit  him 
to  do  so  for  such  whose  tendency  is  immoral,  nor 
for  such  as  are  Ubels  on  individuals,  and  for  which 
the  plaintiff  might  be  rendered  criminally  answer- 
able for  a  libel." 

For  this  reason  the  printer  of  an  immoral  and 
libellous  work  cannot  maintain  an  action  for  the 
price  of  his  labour  against  the  publisher  who  em- 
ployed him.  "I  have  no  hesitation,"  said  BesU 
C.J.,  "in  declaring  that  no  person  who  has  con- 
tributed his  assistance  to  the  publication  of  such  a 
work  can  recover  in  a  Court  of  justice  any  compen- 
sation for  the  labour  so  bestowed.  The  person  who 
lends  himself  to  the  violation  of  the  public  morals 
and  laws  of  the  country,  shall  not  have  the  assist- 
ance of  those  laws  to  carry  into  execution  such  a 
purpose.  It  would  be  strange  if  a  man  could  main- 
tain an  action  at  law  for  doing  that  for  which  he- 
could  be  fined  and  imprisoned.     Every  one  who 

{ft)  4  Esp.  97. 


ILLEGAL   OONTllAOTS.  1.05 

gives  his  aid  to  such  a  work,  though  as  a  servant, 
is  responsible  for  the  mischief  of  it ''  (e).  Upon  these 
and  similar  reasonings^  it  has  been  held,  that  the 
first  publisher  of  a  Hbellous  or  immoral  work  can- 
not maintain  an  action  against  any  person  for  pub- 
lishing a  pirated  edition  (/).  Nor  will  a  Court  of 
equity  restrain  the  piracy  on  the  application  of  the 
author  or  pubUsher,  the  general  rule  being,  that 
equity  will  not  give  relief  of  this  kind  except  where 
a  Court  of  law  gives  damages  (g).  And  where  the 
plaintifi^  a  printer,  having  agreed  to  print  for  the 
defendant  a  work  which  was  to  contain  a  dedication 
to  be  thereafter  sent  him,  printed  the  work  and 
also  the  dedication,  but  on  the  latter  being  re- 
turned to  him  revised,  discovered  for  the  first  time 
that  it  contained  libellous  matter,  whereupon  he 
refused  to  continue  the  printing  of  it^  and  on  the 
defendant  reftising  to  accept  or  pay  for  the  work 
without  the  dedication  :  it  was  held,  that  the  dedi- 
cation being  Hbellous^  the  plaintiff  was  justified  in 
refusing  to  publish  it,  and  was  entitled  to  recover  ' 
the  expense  of  printing  the  body  of  the  work  (h). 

The  greater  number  of  examples  of  the  applica- 
tion of  this  rule  afforded  by  the  books  is,  where 
illicit  cohabitation  or  seduction  has  been  brought 
fwward  as  the  consideration  of  the  contract.   These, 

(e)  Popleti  V.  Stockdale,  R.  (ff)  Walcot    v.    Walk^,    7 

A  M.  337.  Ves.  1. 

(/)  Stockdale  v,  Onwhyn,  6  (h)  Clay  v.  Yates,  25  L.  J. 

B.  &  C.  1 73.  (Ex.)  237 ;  1  H.  <fc  N.  73. 
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Gontncta 
oontntTening 
the  policy  of 
the  law. 


Contracts 
in  refltndnt 
of  trade. 


if  intended  to  be  future,  axe  illegal  considera* 
tions  {%) ;  if  already  past,  they  are,  as  formerly  ex- 
plained, no  consideration  at  aU  (k).  Even  the 
supplying  lodgings  or  clothing  (?),  or  a  carriage  to 
a  prostitute  for  the  purpose  of  enabling  her  to  carry 
on  her  practices  is  illegal,  and  the  creditor  cannot 
recover  the  price  (m). 

Next,  with  regard  to  the  second  class — those, 
namely,  which  are  void  as  contravening  the  policy 
of  the  law.  It  mighty  perhaps,  have  seemed  more 
simple  to  have  ranked  this  and  the  former  in  one 
and  the  same  class,  sinee  it  is  obvious,  that,  where- 
ever  a  contract  has  an  immoral  tendency,  there  it 
is  opposed  to  the  policy  of  the  Law.  But  the  reason 
for  dividing  them  into  two  classes  is,  that  there  are 
some  contracts  which  involve  no  offence  against  the 
laws  of  morality,  and  nevertheless  are  opposed  to 
policy  ;  such,  for  instance,  as  contracts  in  general 
restraint  of  trade,  and  which,  therefore,  are  arranged 
in  a  class  by  themselves. 

There  seems  to  be  nothing  obviously  immoral  in 
a  man's  promising  or  covenanting  not  to  carry  on 
his  trade  within  the  limits  of  England.     Neverthe- 


(i)  Walker  v.  Perkins,  3 
"Burr.  1668. 

(*)  Bridges  v.  Fisher,  23 
L.  J.  (Q.  B.)  276 ;  3  E.  &  B. 
642  ;  Beaumont  t.  Reeves,  8 
Q.  B.  483. 

(l)  Girardy  v.  Riehardson, 
1  Egp.  13  ;  Jennings  v.  Throg- 


morton,  E.  &  M.  251  ;  Bourn/ 
V.  Bennet,  1  Camp.  348.  See 
Feret  v.  Hill,  23  L.  J.  (C.  P.) 
185;  15  C.  B.  207.  See 
Smith  V.  White,  35  L.  J. 
(Ch.)  454. 

(m)  Pearce  v.  Brookes,  35 
L.  J.  (Ex.)  134. 
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less,  such  a  covenant  or  promise  is  totally  void. 
This  was  decided  so  long  ago  as  in  the  reign  of 
Heniy  V. ;  in  the  Year  Book  of  the  2nd  year  of 
which  reign,  fol.  5,  pi.  26,  a  bond  restraining  a 
weaver  from  exercising  his  trade  was  held  void : 
and  Judge  Hull  flew  into  such  a  passion  at  the 
sight  of  it,  that  he  swore  on  the  bench,  and 
threatened  to  send  the  obligee  to  prison  till  he 
had  paid  a  fine  to  the  King ;  upon  which  Lord 
Macclesfield  observes,  in  Mitchell  v.  Reynolds  (w), 
**  that  he  could  not  but  approve  of  the  indignation 
the  judge  expressed,  though  not  his  manner  of  ex- 
pressing it."  Accordingly,  such  contracts  were 
declared  to  be  void  in  that  case,  and  have  ever 
since  been  held  void. 

"  The  law,"  said  Mr.  Justice  Best,  in  Homer  v. 
Askford  (o),  **  will  not  allow  or  permit  any  one  to 
restrain  a  person  from  doing  what  his  own  interest 
and  the  public  welfare  require  that  he  should  do. 
Any  deed,  therefore,  by  which  a  person  binds  him- 
self not  to  employ  his  talents,  his  industry,  or  his 
capital,  in  any  Useful  undertaking  in  the  kingdom, 
is  void. 

But  here  arises   a  distinction,  which  was  first  partial 
illustrated  by  Lord  Mdcclesfiddy  in  the  celebrated  SdiTM*  ^^ 
case  of  Mitchell  v.  ReynoldSy  before  mentioned,  **^' 
which  has   ever  since   been   upheld.      It  is,  that 
though  a  contract  in  general  restraint  of  trade  is 

(«)  1  P.  Wins.  181  ;  Gmu     Willee,  384. 
makers'     Compuny     v.    Felt,  (o)  3  Bing.  328. 
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yoid,  one  in  partial  restraint  of  trade  may  be  up- 
held;  provided  the  restraint  be  reasonable,  and 
provided  the  contract  be  founded  upon  a  conside- 
ration.    "It  may  often  happen,"  continued  Ixard 
Wynford  (then  Mr.  Justice  Best)^  at  the  place  which 
I  have  just  cited,  "  that  individual  interest  and 
general   convenience  render  engagements  not   to 
carry  on  trade  or  act  in  a  profession  at  a  particular 
place,  proper.''     "  Contracts  for  the  partial  restraint 
of  trade  are  upheld,"  said  the  Court  of  Exchequer 
in  Mallan  v.  May  (p),  "  not  because  they  are  ad- 
vantageous to  the  individual  with  whom  the  con- 
tract is  made,  and  a  sacrifice  pro  tanto  of  the  rights 
pf  the  community,  but  because  it  is  for  the  benefit 
of  the  public  at  large  that  they  should  be  enforced. 
Many  of  these  partial  restraints  on  trade  are  per- 
fectly consistent  with  public  convenience  and  the 
general  interest,  and  have  been  supported  :  such  is 
the  case  of  the  disposing  of  a  shop  in  a  particular 
place,  with  a  contract  on  the  part  of  the  vendor  not 
to  carry  on  a  trade  in  the  same  place.     It  is  in 
eftect  the  sale  of  a  goodwill,  and  ofiers  an  encourage- 
ment to  trade,  by  allowing  a  party  to  dispose  of  all 
the  fruits  of  his  industry  (q).     And  such  is  the  class 
of  oases  of  much  more  frequent  occurrence,  and  to 
which  this  present  case  belongs,  of  a  tradesman, 
manufacturer,  or  professional  man  taking  a  servant 

(p)  1 1  M.  &  W.  653.  Cro.    Jao.    596 ;    JeJliott    v. 

(q)  Prugnell  v.  Grosse,  Al-      Brodd^  J^oy,  98. 
Uyn,    67  ;   Broad  v.  JoUyffe, 
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or  clerk  into  his  servioe,  with  a  contract  that  he 
will  not  carry  on  the  same  trade  or  profesedon  within 
certain  limits.  In  such  a  case  the  public  derives 
an  advantage  in  the  unrestrained  choice  which  such 
stipulation  gives  to  the  employer  of  able  assistants^ 
and  the  security  it  affords  that  the  master  will  not 
withhold  from  the  servant  instruction  in  the  secrets 
of  his  trade,  and  the  communication  of  his  own 
sidll  and  experience,  from  the  fear  of  his  afterwards 
having  a  rival  in  the  same  business  at  the  same 
place.  But  it  must  always  be  borne  in  mind,  that 
contracts  in  restraint  of  trade  are  in  themselves, 
if  nothing  more  appears  to  show  them  reasonable, 
bad  in  the  eye  of  the  law  '^  (r). 

Examples  of  what  are  considered  partial  re- 
straints of  trade  are  numerous  in  the  books  ;  they 
are  usually  partial  in  respect  of  time,  as  not  to 
exercise  it  for  a  specified  period  ;  or  in  respect  of 
space,  as  not  to  trade  within  a  given  district ;  and 
in  the  very  instructive  case  of  Gcde  v.  Reed  («),  the 
contract  was  for  one  party  not  to  trade  with  a  cer- 
tain class  of  persons  in  the  mode  specified,  provided 
the  other  party  traded  with  them  therein.  The 
defendant,  covenanted  not  to  exercise  the  business 
of  a  ropemaker  during  his  life,  except  on  Govern- 
ment contracts,  and  to  employ  the  plaintiflfe  exclu- 
sively to  make  all  the  cordage  which  should   be 

(r)   Tindal,  C.   J.,    Hcn'ner      (Q.  B.)  185. 
V.  Gravel^,  7  Bing.  744.     But         (#)  8  East,  80. 
see  Tallis  v.  ra//»>,  22  L.  J. 
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ordet^  of  him  by  his  connexion.  The  plamti£& 
were  to  allow  him  2s.  per  cwt.  on  the  cordage 
made  by  them  for  such  of  his  connexion  whose  debts 
should  turn  out  to  be  good,  but  were  not  to  be 
compelled  to  furnish  goods  to  any  whom  they  were 
not  willing  to  trust.  The  Court  considered  that 
the  defendant  was  not  prevented  from  supplying 
those  of  his  connexion  whom  the  plaintiffe  rejected, 
andj^consequently  that  the  restraint  to  follow  his 
trade  was  partial  only.  The  case  of  Chesman  t» 
Nainhyy  decided  in  the  House  of  Lords  upon  writ 
of  error  (<),  in  which  the  agreement  was,  not  to 
carry  on  the  trade  of  a  linendraper  within  half  a 
mile  of  the  place  where  the  party  was  to  serve  as 
assistant ;  that  of  Bnnn  v.  Guy  (u),  where  it  was, 
that  one  attorney  in  London  selling  his  business  to 
others  should  not  practise  as  an  attorney  within 
London,  or  150  miles  thereof;  and  that  of  Proctof 
V.  Sargent  (x),  where  the  servant  of  a  cowkeeper  in 
London  engaged  not  to  carry  on  the  same  trade  as 
his  master  within  five  miles  for  twenty-four  months 
after  the  determination  of  his  service, — are  very 
important  cases,  and,  together  with  the  great  case 
of  Mitchell  V.  ReynoldSy  before  mentioned,  and  Mr. 
Smith's  note  thereon,  should  be  carefully  studied  (y). 

(/)  2  Str.  739 ;  3  Bro.  P.  C.  324  ;  NichoUe  v.  Stretton,  10 

349.  Q.  B.  346. 

(w)  4  East,  190  ;  Whittaker         {x)  2  M.  &  Gr.  20 ;  Bemoell 

V.  Hotccy  3  Beav.  383  ;  Dendy  v.  InnSy  24  L.  J.  (Ch.)  663. 
v.  Henderdotiy  24  L.  J.  (Ex.)         (y)  1  Smith,  L.  C,  5th  ed. 
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Indeed,  nothing,  as  you  must  be  well  aware,  can 
be  more  common  upon  a  dissolution  of  partnership, 
than  for  the  retiring  partner  to  covenant  that  he 
will  not  set  up  the  same  trade  within  a  certain  dis- 
tance to  the  injury  of  the  continuing  partner.  But 
these  restraints  must,  in  order  to  be  upheld,  be 
reasonable ;  that  is,  a  greater  restriction  must  not  Bat  th^  must 
be  wantonly  imposed  than  can  be  necessary  for  the 
protection  intended. 

In  Homer  v.  Graves  (^),  100  miles  from  the  place 
where  a  dentist  carried  on  business  was  considered 
an  unreasonable  space  from  which  to  exclude  an 
assistant  and  pupil  from  practising  the  same  pro- 
fession  after  his  service  was  determined  and  his 
instruction  completed.  "We  do  not  see,*'  said 
Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
Court  of  Common  Pleas,  "  how  a  better  test  can  be 
applied  to  the  question,  whether  reasonable  or  not> 
than  by  considering  whether  the  restraint  is  such 
only  as  to  afford  a  fair  protection  to  the  interests  of 
the  party.  Whatever  restraint  is  larger  than  the 
necessary  protection  of  the  party  can  be  of  no 
benefit  to  either ;  it  can  only  be  oppressive,  and,  if 
oppressive,  it  is  in  the  eye  of  the  law  unreasonable. 
Whatever  is  injurious  to  the  interests  of  the 
public,  is  void,  on  the  grounds  of  public  policy.  In 
the  case  often  referred  to  {Mitchell  v.  Reynolds)^ 
Lord  Chief  Justice  Parker  says,  a  restraint  to  carry 
on  a  trade  throughout  the  kingdom  must  be  void  ; 

(z)  7  Bing.  735. 
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a  restraint  to  cany  it  on  in  a  particular  place 
is  good ;  which  are  rather  instances  or  examples 
than  limits  of  the  application  of  the  rule,  which 
can  only  be  at  last  what  is  a  reasonable  restraint 
with  reference  to  the  particular  case.  In  that 
case  the  plaintiff  had  assigned  to  the  defendant 
the  lease  of  a  house  in  the  parish  of  A.  for  five 
years,  and  the  defendant  entered  into  a  bond 
conditioned  that  he  would  not  exercise  the  trade 
of  a  baker  within  that  parish  during  that  term ; 
and  the  restraint  was  held  good,  because  not 
unreasonable  either  as  to  the  time  or  distance, 
and  not  larger  than  might  be  necessary  for  the  pro^ 
tection  of  the  plaintiff  in  his  established  trade.  No 
certain  precise  boundary  can  be  laid  down  within 
which  the  restraint  would  be  reasonable  and  beyond 
which  excessive.  In  Davis  v.  Mason  (a),  where  a 
surgeon  had  restrained  himself  not  to  practise 
within  ten  miles  of  the  plaintiff's  residence,  the 
restraint  was  held  reasonabla  In  one  of  the  cases 
referred  to  by  the  plaintifl^  150  miles  was  considered 
as  not  an  unreasonable  restraint,  where  an  attorney 
had  bought  the  business  of  another  who  had  retired 
from  the  profession.  But  it  is  obvious  that  the 
profession  of  an  attorney  requires  a  limit  of  a  much 
larger  range,  as  so  much  may  be  carried  on  by 
correspondence,  or  by  agents.  And  unless  the  case 
was  such  that  the  restraint  was  plainly  and  obvi- 
ously unnecessary,  the  Court  would  not  feel  justified 

(«)  5  T.  K.  IIR. 
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in  interfering.  It  is  to  be  remembered,  however, 
that  contracts  in  restraint  of  trade  are  in  them- 
selves, if  nothing  more  appears  to  show  them  rea* 
sonable,  bad  in  the  eye  of  the  law ;  and  upon  the 
bare  mspection  of  this  deed,  it  must  strike  the  mind 
of  every  man  that  a  circle  round  York  traced  with 
the  distance  of  one  hundred  miles  incloses  a  much 
larger  space  than  can  be  necessary  for  the  plaintiff's 
protection."  A  fortiori,  where  the  plaintiff  a  coal 
merchant  in  London,  had  taken  the  defendant  into 
his  service  as  town  traveller  and  collecting  derk, 
and  the  defendant  agreed  that  he  would  not,  within 
two  years  after  leaving  the  plaintiff's  service,  solicit 
or  seU  to  any  customer  of  the  plaintifl^  and  would 
not  follow  or  be  employed  in  the  business  of  a  coal 
merchant  for  nine  months  after  be  should  have  left 
the  employment  of  the  plaintiff,  the  contract  was 
decided  to  be  void,  as  a  restraint  of  trade  unlimited 
in  point  of  space  (6).  "I  cannot  express,"  said 
Farke,  B.,  in  this  case,  "  the  rule  on  this  subject 
better  than  has  been  done  by  TindaU  C.  J.,  in 
giving  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Hitchcocke  v.  Coker  (c),  where  he  says, 
we  agree  in  the  general  principle  adopted  by  the 
Court  of  Queen's  Bench,  that,  where  the  restraint  of 
a  party  from  carrying  on  a  trade  is  larger  and  wider 
than  the  protection  of  the  party  with  whom  the 
contract  is  made  can  possibly  require,  such  restraint 
must  be  considered  as  unreasonable  in  law,  and  the 

(b)   Ward  V.  Byrne,  5  M.  &  W.  548.         (r)  6  A.  &  E.  453. 
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contract  tbat  would  enforce  it  must  be  therefore 
void.  Now  a  restraint  prohibiting  a  party  from 
carrying  on  trade  within  certain  limits  of  space 
would  be  good,  and  a  contract  entered  into  for  .the 
purpose  of  enforcing  such  an  agreement  as  that 
would  be  valid ;  and  the  limit  of  the  space  is  that 
which,  according  to  the  trade  he  carries  on,  is  nece&- 
sary  for  the  protection  of  the  party  with  whom  the 
contract  is  made.''  The  cases  upon  this  branch  of 
the  subject  are  reviewed  by  the  Court  of  Exchequer 
in  the  great  case  of  Mallan  v.  May^  before  men- 
tioned ;  and  it  may  be  convenient  to  the  student  to 
subjoin  the  brief  observations  made  upon  them  by 
that  Court  in  giving  judgment  {d) : — 

"  Applying  this  rule  and  referring  to  the  analo- 
gous authorities,  it  appears  to  us,  that,  for  such  a 
profession  as  that  of  a  dentist,  the  limit  of  London 
is  not  too  large.  In  Davis  v.  Mason  (e),  Thetford 
and  ten  miles  round,  in  Hayward  v.  Young  (/), 
twenty  miles  round  a  place,  were  held  reasonable 
limits  in  the  case  of  a  surgeon  ;  in  that  of  an  at- 
torney, London  and  one  hundred  and  fifty  miles 
round,  in  Bunn  v.  Guy  (g)  ;  and  in  Proctor  v. 
Sargent  (A),  five  miles  from  Northampton  Square, 
in  the  county  of  Middlesex,  was  held  reasonable  in 
the  case  of  a  milkman.  And  it  makes  no  difference, 

(d)  11  M.  A  W.  667.  (g)  4  East,  190. 

(e)  5  T.  K  118.  {h)  2  M.  &  Gr.  20 ;  Pern- 
(/)  2  Chit.  407  ;  Aiky7i3  v.      berfon  v.    VaH{/hati  10  Q.  B. 

Kinnier,  4  Ex.  776  ;  Sainter      87. 
V.  Ffrgnmn,  7  C.  B.  716. 
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in  our  opinion,  that  it  appears  on  the  face  of  this 
record  that  London  contains  a  million  of  inhabit 
tant&  We  doubt,  indeed,  whether  the  comparative 
populousness  of  particular  districts  ought  to  enter 
into  confflderation  at  all ;  if  it  did,  it  would  be  diffi- 
cult to  exclude  others,  such  as  the  nimiber  of  men 
of  the  same  profession,  the  habits  of  the  people  in 
that  neighbourhood,  and  other  matters  of  a  fluctu- 
atin£f  and  uncertain  character,  which  would  produce 
gJdiffioult,  and  ea.barr»»n«.t  m  deteLdng 
such  a  question."  Yet  the  Court  will  take  into 
consideration  the  circumstances  at  the  time  of  the 
execution  of  the  bond  and  the  nature  of  the  busi- 
ness, the  good-will  of  which  was  sold  (t).  Is  it  not 
a  question  of  fact  for  the  Jtu-y,  and  only  a  question 
of  law  when  the  excess  is  such  as  that  no  reason* 
able  person  can  consider  it  right  ? 

Upon  this*  principle,  a  covenant  not  at  any  time 
to  carry  on  the  business  of  a  butcher  within  five 
miles  of  the  place  where  the  covenantor  carried  it 
on,  before  his  sale  of  the  business  to  the  covenantee, 
has  been  supported  as  not  unreasonable  either  in 
respect  of  time  or  distance  (k).  And  in  the  very 
recent  and  important  case  of  TaUis  v.  TaUis  (Z),  the 
Court  of  Queen's  Bench  declared,  that  any  covenant 

(i)  Avery  v.  Langf(yrd,   23  (Q  1  E.  &  B.  391  j  8.  C, 

L.  J.   (Ch.)  837  ;  Harms  v.  22   L.  J.    (Q.  B.)   185.     See 

JParsons,  32  L.  J.  (Ch.)  247.  Mumford  v.  GetJiing,  29  L.  J. 

(k)  Elves  V.  Crofts,  10  C.  B.  (C.  P.)  105. 
241. 
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is  valid  unless  it  plainly  appear  that  a  restriction  is 
imposed,  by  it   beyond  what  the  interest  of  the 
covenantee  requirea 
MuBt  be  Further,  contracts  in  restraint  of  trade  must,  in 

founded  on 

congideration.    ordcT  to  be  good,  be  fouudcd  on  a  consideration, 

even  although  they  be  made  by  deed.  "  Where 
one  agrees/'  said  Lord  Lyndhiirst  in  a  remarkable 
case,  which  is  well  worthy  of  attention  (m),  "  with 
another  to  employ  him,  and  the  latter  agrees  not  to 
work  for  any  third  person,  such  agreement  is  a 
partial  restraint  of  trade,  and  must  be  supported  by 
an  adequate  consideration.'^  Thus,  in  the  case  of 
Hviton  V.  Parker  (n),  it  was  held  most  clearly  by 
the  Court  of  Queen's  Bench,  that  in  an  action  on  a 
bond  given  by  the  defendant  not  to  enter  into  the 
service  of  any  other  than  the  plaintiff  within  ten 
miles  of  the  town  of  Sheffield,  some  consideration 
must  be  shown  on  the  declaration,  in  c^er  to  make 
it  good ;  and  the  Court  refused  to  presume  one. 
But  where  an  artisan  agreed  with  manufacturers  to 
serve  for  seven  years,  and  not  work  for  any  other 
without  leave ;  that  in  times  of  depression  of  trade 
he  should  be  paid  part  only  of  his  wages,  but  if  ill, 
another  was  to  be  employed  in  his  room  ;  and  that 
they  should  pay  him  wages  and  house  rent,  but  be 
at  liberty  to  dismiss  him  on  a  month's  notice  :  the 
Courts  thinking  Uiat  the  manufacturers  were  bound 
to  employ  him  for  seven  years,  subject  to  their 

(wi)  Yming  v.  Timmins,  1  (n)  7  Dowl.  739. 

C.  &  J.  339. 
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power  of  dismissal^  held  that  there  was  a  good  con<- 
fiideration  for  the  artisan^s  promise  to  serve  them 
exdusively  (o). 

It  was  at  one  time  thought  that  the  Courts  would  Adequacy  of 
enter  into  the  question  of  the  adequacy  of  this  con- 
sideration,  and  would  hold  the  contract  void  if  the 
consideration  were  inadequate.  However,  it  has 
lately  been  decided  in  the  Exchequer  Chamber  (p), 
after  great  consideration,  that  the  question  of  ade- 
quacy  or  inadequacy  cannot  be  entertained,  but 
that  the  parties  must  judge  of  that  for  them- 
selves (q)  ;  a  doctrine  you  may  remember  my  citing 
as  a  strong  instance  of  the  imwillingness  of  the 
Courts  to  enter  into  the  question  of  the  adequacy 
of  consideration  at  alL 

The  reason  of  this  last  rule  is  very  succinctly 
expressed  by  Alder son^  B,,  in  Pilkington  v.  Scott, 
above  referred  to :  "  Before  the  decision  in  Hitch, 
cock  V.  Cohery*  he  says,  " a  notion  prevailed,  that 
the  consideration  must  be  adequate  to  the  restraint ; 
that  was,  in  truth,  the  law  making  the  bargain,  in- 
stead of  leaving  the  parties  to  make  it,  and  seeing 
only  that  it  is  a  reasonable  and  proper  bargain." 
Although  the  examples  here  given,  and  indeed  by 

(o)  JPilkingion  v.  Scott^  15  696  ;  Green  v.  Pricef   16   M. 

M.   &  W.    657;    Sainter    v.  &  W.  346. 

Ferguson,  7  C.  B.  716.     See  (q)  Ante,   p.   160,   et  seq. ; 

1  Sfmith,  L.  C,  5th  ed.,  351.  Archer  v.  Marsh,  6  A.  &  E. 

{p)  Mallan  v.  May,  1 1  M.  966 ;  Hitchcock,  v.  Coher,  Id. 

&  W.  653  ;  13  M.  &  W.  611;  438, 
Price  V.  Green,  13  M.  &  W. 
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far  the  greater  number  of  inBtauoeB  of  contracts  in 
restraint  of  trade,  have  been  instances  of  restraint 
in  time  or  place,  the  restraint  which  the  law  forbids 
within  the  limits  before  mentioned,  is  not  confined 
to  restraints  in  time  or  place.  Indeed  one  of  the 
last  cases  on  the  subject  was  a  covenant  by  a 
licensee  of  a  patent  for  a  term  of  years  not  to 
make  or  vend  during  the  residue  of  the  term, 
any  machines  for  effectuating  the  same  thing  as 
the  patent  was  obtained  for,  without  having  the 
patented  invention  applied  to  those  machines  (r). 
Coniracu  i&  Another  example  of  contracts,  illegal  because  in 
marriage.        contravcntion  of  the  policy  of  the  Law,  is  afforded 

by  those  cases  in  which  contracts  in  general  re- 
straint of  marriage  have  been  held  void  (s).  Thus, 
in  Lowe  v.  Peers  (t),  a  defendant  entered  into  the 
following  covenant : — "  I  do  hereby  promise  Mrs, 
Catherine  Lowe  that  I  will  not  marry  any  person 
besides  herself  If  I  do,  I  agree  to  pay  her  £1,000. 
within  three  months  after  I  shall  marry  anybody 
else."  The  Court  of  Queen's  Bench  held  this  con- 
tract void,  remarking,  '*  that  it  was  not  a  promise 
to  marry  her,  but  not  to  marry  any  one  else,  and 
yet  she  was  under  no  obligation  to  marry  him.'* 
This  case  was  affirmed  in  error  (u), 

(r)  Jones  v.  Lees,  26  L.  J.  E.  &  B.  47. 
(Ex.)   9  ;    1    H.   AN.    189.  (s)  See  Mwlmi  v.  Marsden, 

See  HUton  v.  Eckersley,   24  31  L.  J.  (Ch.)  690. 
L.  J.  (Q.  B.)  353 ;  26  L.  J.  {£)  4  Burr.  2225. 

(Q.  B.)   199,  in  Ex.  Ch. ;  6  (w)  4  Burr.  2234. 
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So,  where  a  lady  gave  a  bond  conditioned  not 
to  many,  the  Court  of  Chancery  ordered  it  to  be 
delivered  up  (x). 

On  the  subject  of  marriage  I  may  further  men-  Contracts 
tion,  that  a  deed  tending  to  the  Juture  separation  separaUon. 
of  husband  and  wife  is  void  on  grounds  of  public 
policy  (y) ;  although  a  deed  providing  a  fimd  for  the 
lady's  support  on  the  occasion  of  an  immediate  sepa- 
ration is  not  so  (z).  And  the  Court  of  Chancery 
will  exercise  its  jurisdiction  in  giving  effect  to 
arrangements  of  property  contained  in  articles  of 
separation,  such  separation  having  previously  taken 
place  {a)y  and  wiQ  restrain  the  husband  from  doing 
any  act  contrary  to  his  covenant  in  such  articles, 
not  to  molest  his  wife  (6).  And  even  where  the 
parties,  after  executing  a  lawful  deed  of  separation, 
have  been  reconciled  and  have  cohabited,  the  deed 
is  not  necessarily  annulled  thereby  (c)  ;  but  a  Court 
of  equity  will  compel  performance  of  covenants 
therein,  if  it  appear  that  such  reconciliation  was  not 
intended  to  annul  them  {d).  The  distinction  be- 
tween the  two  cases  of  Aiture  and  existing  separa- 

• 

(x)  Baker  v.  White,  2  Vera.         (h)  Sanders  v.  Bodioay,  22 

215.  L.  J.  (Ck)  230. 

(y)  Bindley  v.  Marquis  of        (c)  Wilson  v.  Musliett,  3  B. 

Wesimeath,  6  R  A  C.  200.  A  Ad.  743  ;  Handle  v.  OouU, 

(z)  Jee  V.  Tliurlow,  2  B.  A  27  L.  J.  (Q.  R)  57 ;  8  E.  A 

C.   547 ;  Jones  v.  Waite,  in  B.  457. 
DoiiL  Proc,  4  M.  A  Gr.  1104.         (d)  Webster  v.  Webster,  22 

(a)  Wilson  v.  Wilson,  1  H.  L.  J.  (CL)  837. 
L.  Cas.  538. 
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tion  is  obviotia  The  deed,  in  the  former  case, 
contemplates  and  facilitates  that  which  the  law 
considers  an  evil — namely,  the  separation  of  hus- 
band and  wife  ;  in  the  latter  case,  the  evil  is  inevit- 
able, and  the  effect  of  the  deed  is  but  to  save  the 
wife  ftom  destitution. 
Marriagd  Almost  the  converso  of  these  cases  of  deeds  of 

brocuro  ooii* 

tnct.  separation  are  what  are  called  Marriage  brocage 

contracts,  that  is,  where  a  man  has  agreed,  in  con- 
sideration of  money,  to  bring  about  a  marriage. 
These  are  all  void  as  against  public  policy,  the  law 
considering  that  \mions  so  brought  about  are  un- 
likely to  be  happy  ones.     This  class  of  cases  is 
founded  upon  a  case  in  the  House  of  Peers  («),  in 
which  Thomas  Thinne  gave  an  obligation  of  ^£1,000. 
to  Mrs.  Potter,  conditioned  to  pay  her  £600.  within 
three  months  after  he  should  be  married  to  Lady 
Ogle,  "  a  widow,"  the  reporter  sajrs,  "  of  great  for- 
tune and  honour,  for  she  was  the  daughter  and 
heir  of  Jocelyn  Percy,  Earl  of  Northumberland." 
The  Master  of  the  Bolls  decreed  this  bond  to 
be  void  j   the  Lord  Keeper  reversed  the  decree ; 
whereupon  there   was  an    appeal  to   the   House 
of   Peers ;    and,  upon   hearing  the  cause  there, 
all  the  Lords  but  three  or  four  were  of  opinion 
that  all  such  contracts  are  of  dangerous  conse- 
quencec^  and  ought  not  to  be  allowed ;  and  they 
reversed    the  decree  of  dismissal    made  by  the 

(e)  Hall  V.  Fatter,  3  Lev.  41 L 
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Lord  Keeper,  and  decreed  the  obligation  to  be 
void. 

Another,  and  an  extensive  class  of  cases  is  that 
in  which  the  contract  has  a  tendency  to  obstruct 
the  course  of  public  justice.  These  must  be  left 
for  the  next  Lectura 
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justice. 


LECTURE   VI. 

ILLEGAL  CfONTRACTS. — ^FRAUD. — ^USURY. — GAMING 
AND  HOBSE  RACING. — ^WAGERS. 

There  is  another  remarkable  instance  of  con- 
tracts falling  under  the  class  of  which  we  have  been 
treating — namely,  of  illegality  created  by  the  rules 
of  common  law,  which  it  will  be  right  to  specify 
before  proceeding  to  the  next  branch  of  the  subject. 
Contracu  It  consists  of  coutracts,  void,  because  having  a 
the  course  of    tendency  to  obstruct  the  administration  of  justice. 

Such  was  the  very  contract  in  CoUiiis  v.  Blan- 
tern  (a),  before  mentioned — the  case  which  first 
established  that  the  person  who  has  executed  a  deed 
is  not  estopped  from  showing,  by  way  of  defence, 
that  it  was  executed  for  an  illegal  consideration, 
although  he  would  not  have  been  allowed  to  defend 
himself  on  the  ground  that  there  was  no  considera- 
tion for  it  at  all.  In  that  case,  five  persons  were 
indicted  for  perjury,  and  it  was  agreed  that  Collins, 
who  was  their  friend,  should  buy  off  the  prosecutor's 
evidence  by  giving  him  a  note  for  £350.,  in  consi- 
deration  of  which  he  undertook  not  to  appear  at 

(a)  2  Wils.  341. 
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the  Assizes.     And  it  was  further  agreed  that,  in 
order  to  indemnify  Collins  against  the  consequences 
of  being  called  upon  to  pay  the  note,  Blantem 
should  give  Collins  his  bond  conditioned  for  the 
payment  of  £350.,  the  same  sum  for  which  the  note 
was  made.     In  an  action  brought  upon  the  bond, 
the  Court  of  Common  Pleas  held  that  it  was  void, 
and  that  a  plea  showing  the  consideration  on  which 
it  was  given  was  a  good  answer  to  the  action.  There 
is  a  late  case  of  Unwin  v.  Leaper  (6),  which  in- 
volves   the    same  principla     There,  an  action  of 
ejectment  had  been   brought  by   Unwin  against 
Leaper,  when  the  latter  gave  notice  of  his  intention 
to  sue  Unwin  for  certain  statutable  penalties  in- 
curred by  him.     Thereupon  it  was  arranged  that 
the  action  of  ejectment  should  be  dropped,  that 
Unwin  should  pay  down  £50.  towards  Leapei^s 
expenses  in  that  action,  and  that  Leaper  should  not 
proceed  with  the  suit  for  the  penalties ;  and  the 
Court  of  Common  Pleas  held  that  the  £50.  which 
had  been  paid  might  be  recovered  back  as  a  pay- 
ment .made  in  order  to  compromise  a  penal  action. 
In  another  instance,  (c),  where  one  of  two  parties 
to  an  agreement  to  suppress  a  prosecution  for  em- 
bezzlement, sued  the  other  for  an  injury  indirectly 
arising  out  of  that  agreement,  he  was  not  allowed 
to  maintain  the  action  ;  and  it  appears  in  this  cas^ 

{h)  1  M.  &  Gr.  747.  7  Taunt.  246 ;  Att  Gen.  y.HoU 

(o)  Fivaz  V.  NichdU,  2  C.     Ibigwinih,  27  L.  J.  (Ex.)  102 ; 
B.  501.   See  Simpaon  v.  Bhw^     2  H.  &  N.  416. 
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that  where  a  man  oaniiot  make  out  a  claim,  except 

through  an  illegal  transaction,  such  claim  cannot  be 

effectuated  in  a  court  of  law.    Of  the  soundness  of 

these  decisions,  to  use  the  words  of  the  Court  of 

Queen's  Bench  in  speaking  of  that  in  Collins  v. 

Blantem^  no  doubt  can  be  entertained,  whether  the 

party  accused  were  innocent  or  guilty  of  the  crime 

charged.     If  innocent,  the  law  was  abused  for  the 

purpose  of  extortion  {d) ;  if  guilty,  the  law  was 

eluded  by  a  corrupt    compromise,  screening  the 

criminal  for  a  bribe  (e). 

indictmenii         Here,  howevor,  it  is  convenient  to  observe  that 

mifldemea-      there  are  some  instances,  in  which  indictments  for 

compromised.   misdemcanouTS  Tnay  be  compromised.     It  is  well 

known  that  a  party  committing  certain  private  in- 
juries may  be  indicted,  as  for  a  misdemeanour,  as 
weU  as  sued  in  a  civil  action ;  a  remedy  necessary  for 
the  party  injured,  who,  if  he  could  proceed  by  action 
only,  would  be  in  fact  remediless  in  cases  where  the 
defendant  could  not  pay  the  damages  recovered.  In 
many  such  cases  it  can  hardly  be  admitted  that  the 
prosecution  is  to  be  considered  public,  or  that  the 
public  interest  is  concerned  in  bringing  such  an 
offender  to  justice  by  way  of  example,  to  others. 
Substantially,  the  only  one  who  suffers  by  the 
wrong  is  the  individual  against  whom  it  is  com- 
mitted. In  instances  of  this  kind,  the  law  does  not 
forbid  a  compromise  between  the  injurer  and  the 

{d)  Ooodall  V.  Lotvndea,  6         (e)  Keir  v.  Leeman,  6  Q,  B. 
Q.  B.  464.  316. 


ILLEGAL  G0NTBACI8.  2lS 

injured  "The  law,"  says  the  Court  of  Queen's 
Bench,  in  Kdr  v.  Leeman  (/),  "will  permit  a 
compromise  of  all  offences,  though  made  the  subject 
of  a  criminal  prosecution,  for  which  offences  the 
injured  party  might  sue  and  recover  damages  in  an 
action*  It  is  often  the  only  manner  in  which  he 
'can  obtain  redress.  But  if  the  offence  is  of  a  public 
nature,  no  agreement  can  be  valid  that  is  founded 
on  the  consideration  of  stifling  a  prosecution  for  it." 
The  law  will  therefore  sanction  a  bond,  conditioned 
to  remove  a  pubhc  nuisance  founded  on  the  aban* 
donment  of  an  indictment  for  that  nuisance,  which 
is  in  fact  a  very  common  instance  of  compromise  {g). 
The  compromise  of  indictments  for  assaults  is 
another  frequent  instance  of  the  same  rule  Qi).  But 
i^  as  in  Keir  v.  Leemanf  the  offence  is  not  confined 
to  personal  injury,  but  is  accompanied  with  riot  and 
the  obstruction  of  a  public  officer  in  the  execution 
of  his  duty,  these  are  matters  of  pubhc  concern,  and 
therefore  not  legally  the  subject  of  a  compromise. 

To  return  to  the  subject  of  contracts  tending  to 
obstruct  the  course  of  justice.  The  case  of  Coppock 
V.  Bower  {%)  is  another  instance  of  their  illegality. 
In  this  case  an  agreement  to  withdraw  an  electi<Hi 
petition  in  consideration  of  a  siim  of  money,  was 
held  void  (i). 

(/)  6  Q.  B.  321.  Taunt  422. 

{tf)  Fcdlowea  r.  Taylor,  7         (0  4  M.  &  W.  361. 
T.  R.  475.  (Jc)  Ante,  p.  16  ;  4  M.  &  W. 

(If)  Baker   v.  Tatcnsenif  7     361, 
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ineonflistent         The  casG  of  Arkwnght  y.  CantreU  (2)  is  an  in- 
dutief^  stance  where  the  grant  of  a  judicial  office  to  a 

person  interested  in  the  matters  which  would  be- 
come the  subjects  of  adjudication,  was  held  void. 
For  a  similar  reason,  contracts  to  induce  voters,  for 
any  consideration  of  advantage  to  themselves,  to 
vote  in  favour  of  a  particular  candidate,  are  illegal 
and  void.  Thus^  when  a  candidate  himself  makes 
a  contract  with  any  one  to  supply  meat  and  drink 
to  electors,  it  is  void ;  and  if  the  things  be  supplied, 
the  person  supplying  cannot  recover  the  price  from 
the  candidate  (m) ;  for,  by  the  policy  of  the  law,  the 
electors  should  be  free  to  use  their  own  imbiassed 
judgment  in  selecting  the  candidate  most  fit  to 

of  the  nation.  Persons  who  have  the  right  of  ap- 
pointing to  pubUc  offices  of  trust  or  to  any  favour 
from  the  Crown,  are  bound  to  use  a  like  discrimi- 
nation. All  agreements,  therefore,  to  pay  money 
for  an  appointment  to  any  public  office  of  trusty  or 
for  the  grant  of  any  public  favour,  are  illegal  (n). 
Illegal  Agreements  to  indemnify  persons  against  the 

and  releases,     consequeuces  of  illegal  acts  Ml  within  the  same  rule 

as  contracts  directly  to  obstruct  the  administration 

(Q  7  Ad.  &  E.  366.     See  H.  Bl.  322  ;  Hopkins  v.  Pres- 

Dimes    v.     Grafid    Junction  eott,  4  C.  B.  578  ;  Harrington 

Canal  Company^  3  H.  L.  C.  v.  Lhi  CJiatd,   1  Bro.  C.   C. 

769.    A  very  remarkable  case.  124;    Ch-tBtne  v.   Wroughion, 

(m)  Thomas  v.  JSdwards,  2  24  L.  J.  (Ex.)  266 ;  Cof^.  of 

M.  &  W.  218.  Liverpool  v.  Wright,  28  L.  J. 

(n)  Parsons  v.  Tlumpson^  1  (Ch.)  868. 
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of  justice  (o).  So  also  do  all  promises  wHch  are 
made  to  obtain  release  from  duress  of  person.by 
iUegal  arrest,  or  under  compulsion  of  colourable  legal 
process,  whereby  it  is  made  the  instrument  of  op- 
pression  or  extortion  ;  but  not  where  the  arrest  was 
legal  (p)  ;  and  for  similar  reasons  money  extorted 
by  duress  of  the  plaintiffs  goods,  and  paid  by  him 
under  protest^  may  be  recovered  back  (q). 

Maintenance  and  champerty  are  so  often  talked  Maintenance 
of  as  contracts  having  an  iUegal  object  and  consi-  perty. 
deration,  that  they  seem  to  require  a  slight  allusion 
here.  For  one  who  has  no  interest  in  the  subject 
of  a  suit,  and  no  just  right  to  interfere  in  it,  to  aid 
by  money  or  otherwise  the  parties  interested,  is 
maintenance,  and  is  forbidden  by  the  law,  whose 
policy  has  always  been  to  discourage  disputes  and 
litigation.  A  contract  therefore  by  him  to  aid  in 
such  an  object  is  void ;  but  a  man  who  has  an 
interest  in  the  cause,  or  reasonably  thinks  he  has,  is 
not  guilty  of  maintenance  if  he  prosecutes  it  in 
common  with  others,  and  his  agreement  so  to  do  is 
good  (r).  If  a  person,  having  no  interest  in  a  suit, 
interferes  with  the  object  of  sharing  in  the  fruits  of 

(o)  Shackdl   v.    BogieTf    2  (q)  Ashmole  v.  Wainvn'ightf 

Bing.  N.  C.  634.  2   Q.   B.   837 ;    Wakefield  v. 

(p)  See  The  Duke  de  Coda-  Newton,  6  Q.  B.  276 ;  Ferrdey 

ml  V.  Cdlina,  4  A.  &  E.  858 ;  v.  Branson,  20  L.  J.  (Q.  B.) 

Gumming  v.  Hooper,  11  Q.  B.  178. 

112;  Johnston  y.  Royal  Mail  (r)  Findon  v.  Farker,   11 

Steam  Packet   Company,   37  M.  <fe  W.  676. 
L.  J.  (C.  P.)  33. 
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the  suit^  this  is  diamperty  (s).  I^  therefore,  an  at- 
torney agrees  not  to  charge  his  client  costs^  in 
consideration  of  having  for  himself  a  proportion  of 
i^hat  he  may  recover  for  him>  this  agreement  is 
champerty,  and  consequently  illegal  and  void  (t).  If 
no  suit  be  depending,  or  any  stipulation  for  the 
commencement  of  one,  a  contract  to  supply  docu- 
ments and  information  whereby  property  may  be 
recovered,  in  consideration  of  a  share  of  the  property 
when  recovered,  is  legal  But  if  persons,  having 
themselves  no  claim  on  the  property,  agree  with  a 
claimant  that  legal  prooeedbgs  shall  be  instituted 
in  his  name  to  recover  it,  and  they  will  supply  him 
with  documents^  information,  and  evidence  not  spe- 
cified, but  such  evidence  as  wiU  enable  him  to 
recover  it^  and  to  be  ^rewarded  with  a  share  when 
recovered,  this  is  maintenance  in  its  worst  aspect  (u) 
It  is  worth  observing,  that  it  is  mainly  for  the 
purpose  of  avoiding  maintenance  that  the  rule  of 
our  law  forbidding  the  assignment  of  choses  in 
action  has  been  established  (x),  a  rule  which,  as  the 


(s)  WillianiB^  v.  Protheroe, 
3  Y.  &  J.  129;  Stanley  v. 
JojieSf  7  Bing.  369  ;  Hiltwi  v. 
Woods,  36  L.  J.  (CL)  941. 

(t)  Be  Masters,  4  D.  P.  C. 
18,  per  Coleridge,  J, ;  ex  parte 
Yeatman,  Id.  304 ;  Earle  v. 
Hopwooil,  30  L.  J.  (C.  P.) 
217. 

(u)  Sprye  v.  Porter,  26  L. 


J.  (Q.  B.)  64  ;  7  E.  &  B.  68 ; 

Simpson  v.  Lamb,  Id.  121  ;  7 
E.  <fc  B.  84 ;  Knight  v.  Bow^ 
yer,  26  L.  J.  (Ch.)  769 ;  27 
L.  J.  (Ch.)  520 ;  Anderson  v. 
Radeliffe,  28  L.  J.  (Q.  B.)  32  ; 
S.  C.  in  Ex.  Ch.,  29  L.  J.  (Q. 
B.)  128. 

(x)  litt,    347;    Co.    Litt. 
214,  a;  Shep.  Touch.  240. 
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law  admits  the  assignee  to  sue  in  the  name  of  the 
assignor,  seldom  interferes  with  the  liberty  required 
bj  trade  and  commerce ;  and,  by  keeping  up  the 
remembrance  that  the  assignee  can  have  no  rights 
to  the  thing  assigned  other  than  those  possessed  by 
the  assignor  at  the  time  of  the  assignment,  serves 
to  prevent  many  inconveniences  which  might  arise, 
were  all  choses  in  action  as  negotiable  as  bills  of 
exchange. 

The  Apothecaries  Act  requires  that  a  student,  Apothecaries 
previously  to  being  admitted  to  examination  for 
the  purpose  of  obtaining  his  certificate  to  practise 
as  an  apothecary,  should  have  served  an  apprentice- 
ship for  five  years.  Where  the  fitther  of  a  stu- 
dent agreed  with  an  apothecary  to  take  his  son 
as  an  apprentice  for  two  years»  but  to  antedate 
the  articles,  so  that  it  should  seem  that  he  had 
been  apprenticed  for  the  legal  term  of  five  years, 
in  order  that,  at  the  expiration  of  two  years 
only,  he  might  be  admitted  to  his  examination, 
and  gave  the  apothecary  a  bond  to  secure  the 
payment  of  a  premium  stipulated  to  be  given 
upon  such  apprenticeship,  the  Court  of  Com- 
mon Pleas  held  that  the  bond  was  clearly 
void  (y). 

Lastly,   all  contracts  between  British  subjects  AUcn  enemies, 
and  alien  enemies,  not  having  a  licence  to  trade 
with  this  country,  are  void,  and  cannot  be  enforced, 

(y)  Frole  v.  Wujgins,  3  Biiig.  N.  C.  230. 
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even  upon  the  return  of  peace  (z).  The  sovereign 
of  this  country  has  the  right  to  proclaim  war,  with 
all  its  consequences,  enforcing  .or  mitigating  them 
either  generally  or  in  particular  instances,  as  may 
be  thought  best  by  the  Government.  One  of  these 
consequences  is,  that  trade  and  dealing  with  the 
enemy,  unless  expressly  permitted,  are  forbidden. 
For  a  British  subject,  not  domiciled  in  a  neutral 
country,  to  ship  a  cargo  from  an  enemy^s  port,  is 
primd  facie  dealing  and  trading  with  the  enemy, 
and  therefore  forbidden  by  law  ;  and  consequently 
a  contract  made  before  the  war,  under  which  it  is 
agreed  that  a  cargo  shall  be  shipped  from  a  port 
which,  by  the  declaration  of  war,  becomes  that  of 
the  enemy,  is  thereby  rendered  illegal,  and  no  action 
can  be  founded  upon  ihe  £Bct  of  its  not  being  per- 
formed  (a).  But  if  the  contract  had  been  made 
before  the  war  between  their  respective  countries 
began,  the  parties  thereto  may  sue  upon  it  when 
peace  is  restored  (6). 
Contravening  Agreements  contravening  the  ends  and  objects  of 
Legislature,     the  enactments  of  the  Legislature,  or,  as  it  is  most 

commonly  expressed,  the  policy  of  those  enactments, 
are  void  (c).    And  this  class  of  illegality  is  properly 

(z)  Kensingtm  v.  Inglis^  8  E.  &  B.  729  ;  26  L.  J.  (Q.  B.) 

East,  273.     See  Potts  v.  Bdl,  5  ;  6  E.  &  B.  953,  in  Ex.  CL 
8  T.  K.  548.  (6)  Alcenius  v.  Nygriti,  24 

(a)  Espbsito  v.  Botoden,  27  L.  J.  (Q.  B.)  19 ;  4  E.  «&  B. 

L.  J.  (Q.  B.)  17,  in  Ex.  CL  ;  217. 

7  E.  &  B.  763 ;  Reid  v.  llos^         (c)  Ritchie  v.  Smitfi,  6  C. 

Mm,  24  L.  J.  (Q.  B.)  815  ;  5  B.  462. 
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arranged  with  other  instances  of  illegality  by  the 
common  law,  because  it  does  not  consist  in  the 
breach  of  any  enactment  of  a  statute,  but  violates 
the  principle  of  the  common  law,  which  is  to  cany 
into  effect  the  intent  and  object  of  the  Legislature. 
The  most  common  instances  of  this  illegality  are 
afforded  by  agreements  to  give  a  creditor  of  a  bank- 
rupt or  insolvent  more  than  his  equal  share  of  the 
bankrupt's  or  insolvent's  estate,  which  it  is  the 
object  of  the  Bankrupt  and  Insolvent  Acts  to  divide 
equally  amongst  his  creditors  (d). 

In  the  cases  lately  referred  to,  so  much  is  said  of  Policy  of  the 
the  policy  of  the  law  and  public  policy,  that  it  is 
desirable  to  add  a  few  words  in  explanation  of  them. 
These  terms  have  been  used  to  express  an  impor- 
tant principle  from  very  early  periods  (e),  and  one 
of  the  most  important  cases  of  very  modem  times 
has  been  decided  upon  grounds  of  public  policy  (/). 
They  are,  however,  used  indiscriminately  in  many 
of  the  cases,  although  perhaps  the  phrase  ^'  policy 
of  the  law"  indicates  more  correctly  the  sense  in 
which  the  terms  are  used  in  law,  than  the  words 

(d)  Staines  v.  Waimirright,  (Ex.)  273 ;  8  Ex.  761 ;  Mur* 

6  Bing.  N.  C.  174  ;  DavU  v.  ray  v.  Reeves^  8  B.  &  C.  421 ; 

Holding,   1  M.   &  W.   156  ;  Humphries  v.  Smith,  22  L.  J. 

Tabram  v.  Freeman,  2  C.  &  (Q.  B.)  121. 

M.  451 ;  Wakin  v.  Manning,  (e)  Shep.  Touch.  132  ;  Co. 

23  L.  J.  (Ex.)  174;   9  Ex.  Litt.  206,  b. 

576.     See  Nerot  v.   Wallace,  (/)  Egerion  v.   Brownlwo, 

3  T.  R  17,  a  very  instructive  4  H.  L.  C.  1. 
case ;  HUU  v.  Mitson,  22  L.  J. 
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"  public  policy."  Whichever  form  is  employed,  two 
distinct  classes  of  things  are  referred  to  by  them. 
Sometimes  they  indicate  the  spirit  of  a  law  as  dis- 
tinguished from  the  letter  of  it ;  as  when  it  is  said 
that  contracts  made  by  a  trader,  giving  a  preference 
to  particular  creditors,  although  not  forbidden  by 
the  letter  of  any  enactment,  violate  the  policy  of 
the  bankrupt  laws,  the  first  object  and  policy  of 
those  laws  being  to  make  a  rateable  distribution 
of  the  bankrupt's  property  amongst  all  his  cre- 
ditors (g).  In  this  sense  the  words  are  also  used, 
when,  in  construing  a  particular  law,  the  Judges 
look  at  the  object  and  policy  with  which  it  was 
framed,  aad  the  evil  whicli  it  waa  apparently  in- 
tended  to  remove  (h).  They  use  the  policy  of  a 
particular  law  as  a  key  to  open  its  construction. 

At  other  times  these  expressions  indicate  a  prin- 
ciple of  law,  which  holds  that  no  subject  can 
lawfully  do  that  which  has  a  tendency  to  be  in- 
jurious to  the  public,  or  against  the  public  good  (^)• 
K  this  be  understood  as  the  public  good,  recognised 
and  protected  by  the  most  general  maxims  of  the 
law  and  of  the  constitution,  it  fiunishes  a  rule  much 
more  general  than  the  first  class,  yet  definite  in  its 
terms^  and  clearly  distinguishable  from  that  class 
of  pubUc  policy  or  political  expediency  which  would 
comprise  such  questions,  as,  whether  it  is  wise  to 

(^)  I(L    87,    per   Cresstcdl,         (h)  Id.   107,  per  Alder son^ 
J. ;  Coles  \\  Strick,  15  Q.  B.      B. 
2.  («)  Id.  196,  per  Lord  Trtiro, 


ILLEGAL  OOSmtAOTd.  223. 

have  a  sinking  fund  or  a  paper  circulation,  and 
which  would  propetly  guide  the  Legislature  or  the 
executive  government  in  determining  any  question 
which  tli6jr  might  have  to  deal  with.  It  is  evident 
thai  Courts  of  Law  cannot  decide  upon  these  con- 
fisderationa 

It  would  seem  that  all  the  cases  which  have  been 
decided  upon  the  ground  of  public  policy  are  refer- 
able to  one  or  other  of  the  two  classes  above  men- 
tioned, and  perhaps  this  section  of  law  cannot  be 
summed  up  in  a  way  more  satisfactory  to  the 
reader  than  by  quoting  the  words  of  Parker,  C.  J., 
in  the  &mous  case  oi Mitchell  v.  Reynolds  {Jc) :  ''All 
the  instances  of  a  condition  against  law  in  a  proper 
sense  are  reducible  under  one  of  these  heads :  lst» 
either  to  do  something  that  is  malum  in  se  or  ma- 
lum prohibitum  ;  2ndly,  to  omit  the  doing  of  some- 
thing that  is  a  duty ;  3rdly,  to  encourage  such 
crimes  and  omissions.  Such  conditions  as  these, 
the  law  will  always,  and  without  regard  to  circum- 
stances, defeat,  being  concerned  to  remove  all  temp- 
tations and  inducements  to  those  crime&''  For 
when  the  letter  of  the  law  forbids  to  do  anything 
which  is  malum  in  se  or  malum  prohibitum,  and 
prescribes  the  performance  of  all  which  it  considers 
as  a  duty,  it  may  well  be  thought  that  public  policy 
or  the  policy  of  the  law  forbids  to  do  anything 
which  may  encourage  the  wrong  or  deter  from  thd 
duty. 

(/.)  1  P.  Wm?.  189. 
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The  instances  wHch  I  have  mentioned  are  those 
in  which  illegality  at  common  law  is  most  fre- 
quently set  up  for  the  purpose  of  invalidating  a 
contract  To  these  must  be  added  the  third  class 
of  cases  which  I  specified :  those^  namely,  in  which 

Fmud.  the  contract  is  avoided  on  the  ground  of  fraud ; 

that  iSf  deceit  practised  upon  the  contracting  party 
in  order  to  induce  him  to  enter  into  it  (Z).  As  to 
the  deceit,  it  may  be  of  an  active  kind,  as  fiJsehood 
and  misrepresentation  (m)  actually  used  by  one 
party  for  the  purpose  of  deceiving  the  other ;  or  it 
may  be  passive,  as  where  a  vendor  knows  that  a 
purchaser  labours  under  a  delusion,  whidi  he  also 

Standing  by.  knows  is  influencing  his  judgment  in  favour  of  pur- 
chasing, and  suffers  him  to  complete  his  purchase 
under  that  delusion  (n).  The  plainti£&  prepared  an 
agreement  of  guaranty  in  which  they  recited  a  prior 
agreement,  by  which  it  appeared  that  they  had  al- 
ready trusted  the  debtor  on  the  guaranty  of  A.  B., 
that  the  debtor  had  been  sometime  salesman  to 
them,  on  the  terms  that  he  was  to  be  answerable 


(Z)  Evans  v.  Edmonds^  22 
L.  J.  (C.  P.)  211 ;  13  C.  B. 
777;  Bwlch  y  Flmmhead  Min- 
ing Company  v.  Baynes,  36 
L.  J.  (Ex.)  183 ;  Cowan  v. 
Milhum,  36  L.  J.  (Ex.)  124; 
Central  Railway  Company  of 
Venezuela  v.  Kisch,  36  L.  J. 
(Ch.)  849;  Boss  v.  Estates 
Investment  Society,  36  L.  J. 
(CL)  54. 


(m)  Taylor  v.  Ashton,  11 
M.  A  "W.  400;  Barley  v. 
Wal/ord,  9  Q.  R  197;  Bafvies 
V.  Penndl,  2  H.  L.  C.  497 ; 
Gerhard  v.  Bates,  22  L.  J"; 
(Q.  R)  367 ;  2  E.  &  B.  476, 
8.  a 

(n)  mil  V.  Gray,  1  Stark 
434.  See  Keates  v.  Lord 
Cadogan,  20  L.  J.  (C.  P.)  76  ; 
10  C.  B.  591. 


for  the  price  of  the  articles  sold  by  him,  and  to  pay 
for  them  monthly,  and  that  in  order  to  induce  them 
to  continue  the  arrangement  defendant  had  agreed 
to  guarantee,  provided  that  defendant  should  give 
a  continuing  guaranty  to  plaintiffs  for  three  years, 
to  secxire  the  amount  of  any  balance  that  might  at 
any  time  during  those  years  be  due  to  the  plaintiff 
But  it  did  not  recite  that  any  debt  was  then  due 
to  them,  nor  did  defendant  know  it.  This  agree- 
ment was  executed  by  defendant^  without  making 
any  inquiry.  The  Exchequer  Chamber  considered 
that  there  was  evidence  that  plainti£&  had  inten- 
tionally made  a  fraudulent  misrepresentation  to 
defendant  to  induce  him  to  sign  the  agreement  (o). 
If  the  representation  be  not  known  to  be  false  by 
the  uttei*er  of  it,  or  be  not  used  with  intent  to  de- 
ceive, it  will  not  amount  to  fraud,  although  really 
false  (p).  Moral  fraud  in  a  representation  is  essen- 
tial in  order  to  invalidate  a  contract  made  upon  the 
fisuth  of  that  representation.  But  it  is  not  necessary, 
in  order  to  constitute  moral  fraud,  that  it  should  be 
false  to  the  knowledge  of  the  party  making  it :  if 
untrue  in  fact>  and  not  believed  to  be  true  by  the 
party  making  it,  and  made  for  a  fraudulent  pur- 
pose, it  is  both  a  legal  and  a  moral  fraud  (q).     This 

(o)  Lee  v.  Jones,  34  L.  J.  L.  J.  (Ex.)  243 ;  8  Ex.  725, 

(C.  P.)  131.  s,  a 

(p)  Evans  v.  Collins,  6  Q.  (g)  2   Smith's  L.   C,   5th 

B.  804,  820,  Ex.  Ch.,inenoT;  ed,  note  to  Fadey  v.  Free- 

Chtnrod  v.  Htdhy  14  M.  &  W.  man. 
651 ;    Thojn    v.  Bigland,   22 
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deceit^  moreover,  must  also  acttially  induce  the 
contracting  party  to  enter  into  the  contract.  K  he 
contracted,  not  believing  it,  or  trusting  to  his  own 
judgment,  and  not  to  the  representation,  he  cannot 
avoid  this  contract  on  account  of  the  falsehood  (r). 
This  is  so  very  well  known  a  point,  and  one  of  such 
continual  recurrence  in  practice,  that  it  is  useless 
to  multiply  examples  of  its  application. 
Contracta  ^q  j^ext  como  to  that  class  of  contracts  which 

illegal  by 

statute.  are  void  because  infected  with  iU^ality,  existing 

not  by  the  rules  of  common  law,  but  under  the 
express  provisions  of  some  statute. 

Now,  with  regard  to  this  class,  I  need  hardly  say 
that  no  contract  prohibited  by  the  express  pro- 
visions of  a  statute  can  be  enforced  in  any  Court  of 
law  ;  but  it  is  necessary  that  you  should  also  bear 
in  mind  that  an  implied  prohibition  is  equally  fatal 
to  its  validity. 

**  Where  a  contract,"  says  Lord  Tenterden,  in 
Wetherell  v.  Jones  (5),  "  is  eocpresdy  or  by  impli- 
cation forbidden,  no  Court  will  lend  its  assistance 
to  give  it  effect."  Thus,  where  the  cargo  of  a  ship 
which  was  to  sail  from  a  British  port  in  North 
America  to  a  port  in  the  United  Eliugdom  between 
the  1st  of  September  and  the  1st  of  May,  had  part 
of  its  cargo  loaded  on  the  deck,  which  is  forbidden 
by  16  &  17  Vict.,  c.  107,  ss.  170,  171,  and  172,  and 

(r)  Moens  v.  Hey  worth,  10      TindcU,  C.J. 
M.  &  W.  147 ;  ShrmMhury  v,  (a)  3  B.  <fe  Ad.  221. 

Blnunt,  2  M.  A  Gr.  475,  per 
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the  owners,  knowing  these  things,  insured  the  cargo 
and  the  freight,  the  whole  voyage  was  held  illegal, 
and  the  owners  were  not  permitted  to  recover  the 
insurance  (t).  The  examples  which  most  commonly 
occur  in  practice  of  implied  prohibition  are  in  cases 
in  which  an  Act  does  not  in  express  terms  enact 
that  a  particular  thing  shall  not  be  done,  but  im- 
poses a  penalty  upon  the  person  doing  it.  In  such 
cases,  the  imposition  of  the  penalty  is  invariably 
held  to  amount  to  an  implied  prohibition  of  the 
thing  itself  on  the  doing  of  which  the  penalty  is  to 
accrue.     In  BartlM  v.  Viner  (w),  which  is  always  A  P«"*^*y 

^  /  ^  ^   ^      implies  a 

referred  to  as  a  standard  authority  on  this  subject,  prohibiUon. 
Holty  C.  J.,  says,  "Every  contract  made  for  or 
about  any  matter  or  thing  which  is  prohibited  and 
made  unlawful  by  statute,  is  a  void  contract,  though 
the  statute  does  not  mention  that  it  shall  be  so,  but 
only  inflicts  a  penalty  on  the  offender ;  because  a 
penalty  implies  a  prohibition,  though  there  are  no 
prohibitory  words  in  the  statute.^ 

According  to  this  principle,  where  a  statute 
reciting  the  inconvenience  which  happens  by 
watermen  taking  apprentices  before  they  are 
housekeepers,  enacted  that  it  should  not  be  law- 
ful for  any  waterman  to  take  or  keep  any  ap- 
prentice unless  he  should  be  the  occupier  of  some 
house   or    tenement,   wherein    to   lodge  the  said 

(t)  Cnnard  v.  Hyde,  29  L.  Rowlands,  2  M.  &  W.  157  ; 
J.  (Q.  B.)  6.  Cundell  v.  Dawson,  4  C.  B. 

(w)  Garth.    252 ;    Cope    v.     396. 

<t2 
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apprentice  and  himself  and  that  he  should  keep 
such  apprentice  in  the  same  house  or  tenement 
wherein  he  himself  should  lodge,  on  pain  of  for- 
feiting £10,  for  every  offence,  the  Court  of  King's 
Bench  decided  that  any  contract  to  take  an  ap- 
praitice,    entered    into    by    such    waterman  not 
being  an  occupier  of  some  house  or  tenement,  as 
required  by  the  Act»  was  prohibited ;  and,  conse- 
quently, that  a  pauper  who  had  bound  himself  by 
indenture  to  serve  such  a  waterman  unprovided 
with  the  required  accommodation,  and  had  served 
under  it  as  apprentice,  gained  no  settlement  by 
such  binding  and  service  {x).     For  the  same  reason, 
a  statute  having  required  that  with  all  coals  de^ 
Uvered  in  London  above  a  certam  quantity,  the 
seller  should  deliver  a  certain  ticket,  and  in  case  of 
not  deHvering  the  ticket,  should  for  every  offence 
forfeit  a  sum  not  exceeding  £20.,  the  seller  of  a 
quantity  of  coals,  who  had  omitted  to  deliver  a 
ticket  with  them  to  his  customer,  was  held  not  to 
be  entitled  to  sue  him  for  the  price  (y).  The  statute 
6  Anne,  a  1 6,  requires  all  brokers  within  the  City 
of  London  to  be  admitted  by  the  Court  of  Mayor 
and  Aldermen,  and  provides  that  if  any  one  shall 
act  as  broker,  not  having  been  so  admitted,  he  shall 
forfeit  to  the  use  of  the  Mayor,  Aldermen,  and 
Citizens  £25.  for  every  offence  (2;).     It  has  been 

(aj)  King  v.  InhaMiants  of     C.  B.  376. 
Gravesendf  3  R  &  Ad.  240«  (z)  This  portion  of  6  Anne, 

(y)  Cnndell    v.  Datonon,  4     c.  16,  is  repealed  by  67  Greo.  8, 
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decided  that  a  broker  not  so  admitted  cannot  re* 
cover  his  commission  for  work  done  by  him  as  a 
broker  (a).  In  like  manner,  where  a  railway  com- 
pany, requiring  an  Act  of  Parliament^  must,  under 
7  &  8  Vict,  a  110,  a  4,  be  provisionally  registered* 
and  by  sect.  24  a  penalty  is  imposed  for  making 
any  contract  before  provisional  re^tration,  no 
action  will  lie  for  work  done  for  them  before  they 
are  so  provisionally  registered  (&).  In  the  case  of 
a  pawnbroker  who  had  not  made  the  entries  re* 
quired  by  the  Pawnbrokers'  Act^  it  was  held  that 
he  had  not  even  a  lien  on  the  goods  whereon  he 
had  advanced  money,  although  the  statute  merely 
provided  that  this  neglect  should  subject  him  to  a 
penalty  (c).  And  in  a  very  recent  case,  an  agree* 
ment  made  between  a  licensed  victualler,  who  kept 
an  hotel,  to  let  the  cellar  in  his  house,  wherein 
another  was  to  retail  liquors  without  any  license, 
was  held  void,  although  the  statute  requiring  the 
license  merely  enacted  that  any  person  who  should 
sell  exdseable  liquor  by  retail  without  a  license, 
should  forfeit  from  £5.  to  £20.  (d).  The  cases 
decided  upon  this  principle  are  very  numerous,  but 
these  instances  have  been  selected  because,  while 

c.  60,  &  2,  and  a  penalty  of  Ex.  Ch. 
lOOL  substituted  (b)  AhhoU  v.  Rogers,  24  L 

(a)  Cope  V.  Eatolands,  2  M.  J.  (C.  P.)  158 ;  16  C.  B.  277. 
&  W.  149 ;  Smith  v.  Ldndo,         (c)  Fergueson  v.  Norman^  6 

27  L.  J.  (C.  P.)  196  ;  4  C.  B.  Bing.  N.  C.  76. 
(N.  S.)  395 ;  27  L.  J.  (C.  P.)         (d)  Ritchie    v.    Smith,    6 

335  j  5  C.  B.  (N.  S.)  587,  in  C.  B.  462. 
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they  illustrate  the  subject^  they  at  the  same  time 
show  how  very  many  ordinary  affairs^  if  not  transc- 
acted  in  the  manner  prescribed  by  law,  are  for- 
bidd^i  no  otherwise  than  by  the  imposition  of  a 
penalty. 
ReTwrae  Acts.  Before  leaving  this  subject,  it  will  be  convenient 
to  advert  to  a  distinction,  in  cases  of  this  sort, 
between  acts  which  are  prohibited  for  the  public 
advantage,  and  such  as  are  prohibited  for  purposes 
of  revenue ;  for  it  has  been  sometimes  thought^ 
that,  in  the  latter  dass  of  instances^  the  only  con- 
sequence is  to  make  the  person  committing  such 
acts  liable  to  the  penalty,  and  not  to  make  his 
contract  unavailable  (e).  But^  it  may  safely  be 
Ud  down,  notwithstandmg  some  dicta  apparently 
to  the  contrary,  that,  if  the  contract  be  rendered 
illegal,  it  can  make  no  difference,  in  point  of  law, 
whether  the  statute  which  makes  it  so  h$td  in 
view  the  protection  of  the  revenue  or  any  other 
object  (/).  The  sole  question  is,  whether  the 
statute  means  to  prohibit  the  contract. 

Thus,  the  statute  36  Geo,  III.  c.  88,  to  prevent 
abuses  and  frauds  in  the  packing,  weight,  and  sale 
of  butter,  enacts,  in  a  2,  that  every  cooper  or  other 
person  making  a  vessel  for  packing  butter  ahaU 
brand  his  christian  and  surname  on  such  vessel, 
together  with  the  exact  weight  or  tare  thereof  or 

(e)  Farder  v.  Taylxvr,  5  R      254 ;  10  Ex.  293. 
A  A<L  887 ;  Taylor  v.  Orwo-         (/)  Cope  v.  Hollands,  2  H. 
land  Qa$  Co.,  23  L.  J.  (Ex.)     &,  W.  U9. 
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in  default  he  is  to  forfeit^  for  every  such  vessel  not 
so  marked,  105.  By  sea  3,  every  dairyman,  farmer, 
&o.,  who  shall  pack  any  butter  for  sale,  shall  pack 
the  same  in  vessels  so  made  and  marked  as  afore- 
said, and  shall  mark  his  christian  and  surname  on 
dijSerent  parts  of  the  vessel  therein  described,  and 
on  the  butter  contained  in  such  vessel,  on  penalty 
of  forfeiting  for  every  default  £5.  In  an  action 
brought  by  a  farmer  to  recover  the  price  of  fifteen 
firkins  of  butter  sold  by  him  to  the  defendant^  it 
appeared  that  the  firkins  were  not  marked  according 
to  the  Act,  and  the  Court  held  that  the  provisions 
which  required  the  vessel  to  be  branded  with  the 
name  of  the  cooper,  seller,  &c.,  being  intended  for 
the  protection  of  the  public  against  firaud,  indi- 
rectly prohibited  any  sale  of  butter  in  vessels  not 
properly  marked ;  that  the  subject-matter  of  this 
contract  was  in  such  a  state,  from  the  vessels  not 
being  properly  marked,  that  the  sale  of  it  was  for- 
bidden by  Act  of  Parliament ;  and,  consequently, 
that  the  contract  of  sale  was  void  and  the  plaintiff 
could  not  recover.  They  also  held,  that,  although 
there  was  a  penalty  imposed  in  the  same  clause  of 
the  Act  which  directed  the  thing  to  be  done,  yet 
the  remedy  of  the  public  against  a  person  infiing- 
ing  the  clause  was  not  thereby  limited  to  a  pro- 
ceeding for  the  penalty  ;  but  that  the  clause  might 
be  used  against  him  as  a  defence  to  an  action  (g). 

(y)  Fornter  v.  Taylor,  5  B.  &  Ad.  887. 
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But  upon  the  other  hand,  where  the  25th  and  26th 
sections  of  the  Excise  License  Act^  6  Gea  lY. 
a  81,  subject  to  penalties  any  manufacturer  of,  or 
dealer  in,  or  seller  of  tobacco,  who  shall  not  have 
his  name  painted  on  his  entered  premises  in  manner 
therein  mentioned,  or  who  shall  manufacture,  deal 
in,  retail,  or  sell  tobacco,  without  the  license  required 
for  that  purpose,  it  was  considered  that  these 
enactments  do  not  avoid  a  contract  of  sale  of  to- 
bacco made  by  a  manufacturer  or  dealer  who  has 
not  complied  with  the  requisites  of  these  sections : 
their  effect  is  merely  to  impose  a  penalty  on  the 
offending  party  for  the  benefit  of  the  revenue;  The 
question  is,  said  Alderson,  B. — Does  the  legislature 
jxxesxi  to  prohibit  the  act  done,  or  not  1  If  it  does^ 
whether  it  be  for  the  purposes  of  revenue  or  other- 
wise, then  the  doing  of  the  act  is  a  breach  of  the 
law,  and  no  action  can  arise  out  of  it.  But  here 
the  legislature  has  merely  said,  that  where  a  party 
carries  on  the  trade  or  business  of  a  dealer  in  or 
seller  of  tobacco,  he  shall  be  liable  to  a  certain 
penalty  if  the  house  in  which  he  carries  on  the 
business  shall  not  have  his  name,  &a,  painted  on  it^ 
&c.,  in  letters  publicly  visible  and  legible,  and  at 
least  an  inch  long,  and  so  forth*  He  is  liable  to 
the  penalty,  therefore,  by  carrying  on  the  trade  in 
a  house  in  which  these  requisites  are  not  complied 
with ;  and  there  is  no  addition  to  his  criminaHty  if 
he  makes  fifty  contracts  for  the  sale  of  tobacco  in 
such  a  housa     It  seems  to  me,  therefore,  that  there 
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is  nothing  iti  the  Act  of  Parliament  to  prohibit 
every  act  of  sale,  but  that  its  only  effect  is^  to  im* 
pose  a  penalty  for  the  purpose  of  the  revenue  on 
the  carrying  on  of  the  trade  without  complying 
with  its  requisites  (h). 

But  so  &r  are  the  Courts  from  treating  lightly 
cases  whose  object  is  the  protection  of  the  revenue^ 
that^  in  a  more  recent  case,  where  the  vendor  of 
fi^oods  sold  abroad  knew  that  it  was  the  ptirchaser's 
SZtioa  U>  ^^  them  into  thi.  oLi^.  but 
rendered  no  aid  to  him  in  his  unlawful  act,  although 
the  Court  held  that  the  commission  of  that  act» 
with  such  knowledge  on  the  vendor's  part,  did  not 
prevent  his  recovering  the  price  (t),  yet,  if  he  had 
been  a  party  concerned  in  breaking  the  revenue  laws, 
as  i^  in  pursuance  of  his  contract,  he  had  so  packed 
the  goods  as  to  assist  the  purchaser  in  smuggling 
them,  he  could  not  have  recovered  the  price  (k). 

Now  the  general  principle  upon  which  all  cases 
of  statutable  illegality  depend,  being  as  above  laid 
down,  it  is  necessaiy  that  you  should  bear  in  mind 
a  practical  distinction  which  exists  between  this 
class  of  contracts — contracts,  I  mean,  forbidden  by  ni^g»uuei 

merely 

the  express  or  implied  enactment  of  some  statute  incideatai  to 
— ^and  another  dass^  in  which  the  contract  itself 
does  not  violate  the  statute,  but  some  incidental 
illegality  occurs  in  carrying  it  into  effect.    In  these 

(h)  Smith  V.  MawJwod,  U      M.  &  R  311. 
M.  A  W.  452.  (k)  WaymeU  v.  Seed,  6  T. 

(i)  Fdlecat  v.  Angell,  2  Cr.     E.  599. 
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latter  cases  the  contract  is  good,  and  may  be  made 
the  subject-matter  of  an  action,  notwithstanding 
the  breach  of  the  law  which  haB  oocuned  in  carry, 
ing  it  into  effect. 

The  best  mode  of  explaining  this  is  by  an  ex- 
ample. In  Wetherell  v.  Jones  (Z),  a  rectifier  of 
spirits  brought  an  action  against  a  confectioner  to 
recover  the  price  of  spirits  sold  and  delivered  to 
him.  The  defence  relied  upon  was  illegality.  It 
appears,  that,  under  the  Excise  Acts,  a  rectifier  or 
distiller,  when  he  sends  out  spirits,  is  bound  to  send 
with  them  a  permit  truly  specifying  their  strength. 
The  plaintiff  had  sent  a  permit,  but  it  did  not 
specify  the  true  strength ;  and  the  defendant  relied 
on  this  violation  of  the  statute  as  an  avoidance  of 
the  contract  But  the  Court  held,  that  the  ille- 
gality was  not  in  the  contract  to  sell  the  spirits^ 
but  in  the  subsequent  act  of  removing  them  without 
a  proper  permit,  and,  therefore,  that  an  action  was 
maintainable  upon  the  contract ;  and  Lord  Tenr- 
terden*8  judgment  sets  the  distinction  in  a  very- 
dear  light :  "  We  are  of  opinion,''  said  his  lordship, 
*'that  the  irregularity  of  the  permit^  though  it 
arises  fix)m  the  plaintiff's  own  £iult,  and  is  a  viola- 
tion of  the  law  by  him,  does  not  deprive  him  of  the 
right  of  suing  upon  a  contract  which  is  in  itself 
perfectly  legal  (m),  there  having  been  no  agree- 

(l)  3  B.  &  Ad.  221.  in  tins  case  be  deprived  of  the 

(m)   It    seema,   that,   by  a     right  of  suing :  2  WilL  4,  c. 
subsequent  statute,  he  would      16,  ss.  11,  12. 
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ment^  express  or  implied,  in  that  pontract,  that  the 
Jaw  should  be  violated  by  such  improper  delivery. 
Where  a  contract  which  a  plaintiff  seeks  to  enforce 
is  expressly,  or  by  implication,  forbidden  by  the 
statute  or  commou  law,  no  Court  will  lend  its  as- 
sistance to  give  it  effect ;  and  there  are  numerous 
cases  in  the  books  in  which  an  action  on  a  contract 
has  failed,  because  either  the  consideration  for  the 
promise  or  the  act  to  be  done  was  iUegal.  as  being 
against  the  express  provisions  of  the  law,  or  con* 
trary  to  justice,  morality,  and  sound  policy.  But 
where  the  consideration  and  the  matter  to  be  per- 
formed are  both  legal,  we  are  not  aware  that  a 
plaintiff  has  ever  been  precluded  from  recovering 
by  an  infringement  of  the  law  not  contemplated 
by  the  contract  in  the  performance  of  something  to 
be  done  on  his  part.'^ 

With  regard  to  the  distinction  of  which  I  have 
been  speaking,  I  will  make  but  one  frurther  obser- 
vation, namely,  that  it  would  apply  to  cases  of 
common  law  as  well  as  statutable  ill^;ality ;  but  I 
have  spoken  of  it  xmder  the  head  of  statutable  ille- 
gality, because  I  do  not  remember  any  decided  case 
arising  upon  a  question  as  to  illegality  at  common 
law  which  would  aptly  illustrate  it     I  can,  how*  simiUr  cmm 

*^      .  .  ^^  of  illegality  »i 

ever,  put  such  a  case  without  difficulty.     Suppose,  oommon  Uw 
for  instance,  A.  employs  B.,  a  builder,  to  repair  the 
front  of  his  house,  and  B.,  in  so  doing,  erects  an  in- 
dictable nuisance  in  the  public  street,  still,  as  the 
contract  to  repair  the  house  is  legal,  and  the  erec- 
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tion  of  the  nuisance  in  so  doing  was  not  contem* 
plated  by  the  agreement^  B.  might  recover  for  the 
repairs  which  he  had  executed.  But  it  would  be 
otherwise  if  it  had  been  made  part  of  the  agreement^ 
that  the  repairs  should  be  performed  by  means  of 
the  erection  of  the  nuisance  ;  for,  there  the  illegality 
would  have  entered  into  and  formed  part  of  the 
contract  (n). 

Now,  the  effect  of  illegality  created  by  statute, 
being  to  avoid  an  agreement  tainted  with  it^  and 
such  being  the  distinction  between  ill^ality  stipu- 
lated for — contemplated  by  the  contract — and  ille- 
gality occurring  incidentally  during  the  coturse  of 
its  performance,  I  will  proceed,  as  I  did  when  speak- 
ing of  illegality  at  common  law,  to  specify  some  of 
the  instances  of  most  ordinary  practical  occurrence 
iQ  which  the  legislature  has^  by  express  provision, 
rendered  particular  contracts  illegal. 
ContnMsta  Toid  And  Jirst^  although  a  contract  cannot  hereafter 
become  void  upon  the  ground  of  tisury^  yet  the 
change  from  a  very  different  state  of  law  is  so  im- 
portant and  so  recent,  and  so  many  things  will  for 
a  number  of  years  often  come  before  you,  which 
have  been  and  are  still  affected  by  the  usury  laws^ 
that  it  is  necessary  to  give  you  a  short  histoiy  of 
the  modem  enactments  on  that  subject 

From  the  reign  of  Queen  Anne  down  to  that  of 

(n)  As  to  contracts  of  which  Mayor  of  London^  30  L.  J. 
poiformance  has  become  illegal  (C.  P.)  225  ;  31  L.  J.  (C,  P.) 
after  the  making,  see  Broion  v.     280  in  Ex.  CL 
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William  the  Fourth  the  important  statute  on  this 
subject  was  12  Anne,  st.  2,  c.  16,  which  enacted 
that  no  person  should  take,  either  directly  or  indi* 
rectlj,  interest  at  more  than  5  per  cent.,  and  that 
all  contracts  to  the  contrary  should  be  void.  In 
construing  this  statute,  it  was  always  held  that  no 
contract,  however  framed,  however  unlike  a  con* 
tract  for  a  loan  or  for  interest  it  might  apparently 
be,  would  hold  good  if  the  ultimate  efiect  of  it 
would  be  to  secure  more  than  5  per  cent,  interest 
for  the  loan  of  money.  Every  conceivable  means 
was  used  to  evade  the  statute.  Sometimes  a  transfer 
of  stock,  sometimes  cx)mmission  on  a  discount^  some* 
times  a  substitution  of  one  contract  for  another,  or 
several  concurrent  contracts  were  resorted  to  ;  but 
the  effort  of  the  Court  was  in  every  case  to  strip  off 
the  external  covering  of  form,  and  get  at  the  intent 
and  real  import  of  the  transaction,  and,  if  this  were 
tainted  with  usury,  the  contract  was  held  void  (o). 
Now,  such  being  the  law  as  constituted  by  the 
statute  of  Anne,  the  first  relaxation  was  by  statute 
3  &  4  WilL  IV.  c.  98.  That  was  the  Act  renewing 
the  charter  of  the  Bank  of  England  ;  and  it  enacted 
among  other  things  in  sect.  7,  that  bills  of  exchange 

(o)  See  Wliite  v.  Wright,  3  v.    RdlingwoHh,    27    L.    J. 

R  &  C.  273  ;  Chippindale  v.  (Ex.)  102  ;  2  H.  &  N.  416  ; 

Thurston^  M.  &  M.  411 ;  Meor  Langton  v.  JSaynes,  25  L.  J. 

ffoe  V.  Simmons,  M.&  M.  121;  (Ex.)  319;  1  H.  &  N.  366; 

Carstairs  v.  Steiriy  4  M.  &  Sel.  Pdlok  v.  Bradbury,  8  M.  P. 

192 ;  Belcher  v.  Vardan,   14  C.  227. 
L.  J.  (Ch.)  427 ;  eeeAtt.Om. 
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and  promissory  notes^  payable  at  or  within  tliree 
months  after  date,  or  not  having  more  than  three 
months  to  run,  should  be  exempted  from  the  usury 
laws.     And  this  enactment  being  found  beneficial, 
1  Vict,  c  80,    by  a  subsequent  Act  of  1  Vict.  c.  80,  the  three 
Vict.  c.  87.      months  were  extended  to  twelve  months.     And  by 
a  still  later  Act  of  2  &  3  Vict,  c  37,  it  was  enacted, 
**^That  no  bill  or  note  not  having  more  than  twelve 
months  to  run,  nor  any  contract  for  the  loan  or  for- 
bearance of  more  than  £10.  sterling,  shall  be  void 
by  reason  of  the  usury  laws  ;  provided  that  the  Act 
.    shall  not  extend  to  the  loan  or  forbearance  of  money 
on  the  security  of  any  lands,  tenements,  or  heredita- 
ments, or  any  estate  or  interest  therein.'*     This  Act 
was  only  to  continue  in  force  till  January  1,  1842  ; 
but  it  was  continued  by  several  subsequent  Acta 
The  sutute  Now  vou  will  observo  that  none  of  these  Acts 

of  Anne  "^  i»     a  rm  i 

unrepealed,  repeal  the  statute  of  Anne.  They  only  exempt 
from  its  operation  the  cases  provided  for  by  2  &  3 
Vict,  a  37.  And  this  statute  does  not  apply  to 
loans  of  money  under  £10.,  nor  to  cases  of  loans  on 
the  security  of  real  property.  Mortgages,  for  in- 
stance, remained  still  governed  by  the  statute  of 
Anne,  and  void  if  more  than  6  per  cent,  were 
directly  or  indirectly  reserved  by  way  of  interest. 
You  will  now  see  why  I  thought  it  proper  to  cite 
cases  on  the  construction  of  the  statute  of  Anne, 
If  you  wish  to  inquire  ftirther  regarding  that  Act, 
see  notes  to  FerraU  v.  Sliaen  {p) 

(j))  1  Wms.  Saund.  294. 
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At  length  the  general  Act  of  17  &  18  Vict.  o.  90, 
has  repealed  ^  all  existing  laws  against  usury,  pro- 
Tided  that  nothing  therein  contained  shall  prejudice 
or  affect  the  rights  or  remedies  of  any  person,  or 
diminish  or  alter  the  liabilities  of  any  person,  in 
respect  of  any  act  done  previously  to  the  passing  of 
the  Acf  It  also  provides  that,  where  at  the  time 
of  passing  the  Act,  interest  was  payable  upon  any 
contract  for  payment  of  the  legal  or  current  rate  of 
interest^  or  where  interest  was  by  any  rule  of  law 
then  payable  upon  any  debt  or  sum  of  money,  the 
same  rate  of  interest  shall  be  recoverable  as  if  the 
Act  had  not  passed  ;  but  this  was  not  to  affect  the 
law  as  to  pawnbrokers  {q). 

The  next  example  to  which  I  shall  advert  arises  statutes 
on  the  Acts  against  Gaming.     These  are  exceed-  gaming, 
ingly  complex  and  troublesome ;  but  it  is  absolutely 
necessary  to  direct  your  attention  to  them,  for 
questions  upon  them  are  continually  occurring  in 
practice. 

The  first  Act  is  that  of  16  Car.  II.  c.  7,  a  3,  i6Car.2,c.7. 
which  enacts  that  if  any  one  shall  play  at  any 
pastime  or  game,  by  gaming  or  betting  upon  those 
who  game,  and  shall  lose  more  than  the  sum  of 
£100.  on  credit^  he  shall  not  be  bound  to  pay,  and 
any  contract  to  do  so  shall  be  void. 

The  9th  Anne,  c.  14  (the  principal  enactment),  9  Anne,  cu. 

(g)  See  the  observations  of     also  Flight  v.  Reed^  32  L.  J. 
Kinderdey.  V.C,  in  Band  v.      (Ex.)  266. 
Bell,  27  L.  J.  (Ch.)  233.     See 
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provides,  in  sect.  1,  that  all  securities  for  money  or 
any  other  valuable  thing  won  by  gaming  or  play- 
ing at  cards^  dice,  tables,  bowls,  or  other  game 
whatever,  or  by  betting  on  those  who  game,  or  for 
money  lent  for  such  gaming  or  betting,  or  lent  to 
gamesters  at  the  place  where  they  are  playing, 
shall  be  void. 

And  the  2nd  section  enacts  that  any  person  who 
shall  at  a  sitting  lose  the  sum  or  value  of  £10.  may 
recover  it  back  again  within  three  months ;  and  if 
he  do  not,  any  other  person  may,  together  with 
treble  the  value — half  for  himself,  and  half  for  the 
poor  of  the  parish. 

Now  you  will  observe  that,  under  these  two  Acts 
securities  for  money  lost  at  gaming,  or  by  betting 
on  the  gamesters,  or  for  money  lent  to  them  to 
game  with,  are  illegal. 

And  you  will  fiirther  observe  that,  even  if  no 
security  be  given,  but  the  loser  pay  in  cash,  stiU,  if 
the  sum  lost  amount  to  £10.,  it  may  be  recovered 
back  again  (r). 
Hone  nces.  Now  a  horse-race  is  a  game  within  the  meaning 
of  these  Acts  of  Parliament,  as  you  will  find  laid 
down  in  several  cases  (s)  ;  and  therefore^  if  the 
law  rested  upon  these  statutes,  all  losses  above  £10., 

(r)  Tou    may    consult,    on  Eohinson^  3  M.  &  W.  434. 

the  construction  of  these  Acts,  (jb)  Chodhum    v.    Marley^ 

Sigel   V.  Jebb,   3    Stark.    1;  Str.  1169;  Blaxtm  v.  Pye^  2 

Brogden  v.  Marriott^  3  Bing.  Wils.   309 ;   and  Brogden  t. 

N.  C.  88 ;  and  M'Kinnell  v.  Marriott,  3  Bing.  N.  C.  88. 
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on  any  such  race  would  be  recoverable  back  by  the 
loser,  and  would  put  the  winner  in  danger  of  the 
penalties  of  the  statute  of  Anne,  and  securities  for 
the  payment  of  any  such  losses  would  be  void.  But 
it  was  thought  that  horse-racing,  confined  within 
due  limits^  had  a  tendency  to  improve  the  breed  of 
horses^  and  thereby  promote  the  interests  of  the 
country  at  large.  Acts  of  Parliament  have  there- 
foi*  been  passed,  providing  for  this  particular 
object,  and  excepting  such  races,  to  a  certain  ez* 
tent^  from  the  provisions  of  the  Gaming  Acts. 
This  was  first  done  by  stat.  13  Geo.  II.  c.  19,  is  Geo.  2,0. 
which  legalised  matches  run  at  Newmarket,  or 
Black  Hambleton,  or  for  the  sum  of  £50.  and 
upwards.  But  this  statute  imposed  certain  restric- 
tions as  to  the  weights  which  the  horses  were  to 
cany,  which  it  seemed  expedient  to  repeal ;  and  for 
that  purpose  was  passed  18  Geo.  II.  c.  34,  s.  11,  is  Geo.  2,  c. 
which,  after  reciting  the  restriction  of  the  former 
statute  as  to  weights,  enacts  that  it  shall  be  lawful 
for  any  person  to  run  any  match,  or  to  start  and 
run  for  any  plate,  prize,  sum  of  money,  or  other 
thing  of  the  value  of  fifty  pounds  or  upwards,  at 
any  weights  whatever,  in  the  same  manner  as  if 
the  Act  of  the  13th  of  Geo.  IL  had  never  been 
made. 

This  Act,  you  will  at  once  see,  was  made  merely 
to  take  away  the  restrictions  with  regard  to 
weight,  which  had  been  imposed  by  the  13th  of 
Geo.  II- ;  but  though  that  was  its  object,  by  one  of 
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8  Vict  c.  5. 


those  Strange  accidents  which  axe  so  common  in 
the  history  of  law,  the  legality  of  all  horse-radng 
has  come  to  depend  upon  it. 

In  the  1st  section  of  the  13th  of  Geo.  II.  there 
was  a  very  strange  and  unaccountable  enactment. 
It  enacted  that  no  person  should  start  more  than 
one  horse  for  tibe  same  plate ;  and  that>  if  he  did, 
all  the  horses  entered  by  him,  except  the  first, 
shoidd  be  forfeited,  and  recovered  by  information  or 
action  at  the  suit  of  a  common  informer.  The  law 
regarding  racing,  mixed  up  as  it  is  with  the  other 
Gaming  Acts,  bang  extremely  complex,  this  por- 
tion of  it  was  probably  forgotten,  and  certainly  was 
not  universally  acted  upon,  when  suddenly,  in  the 
years  1839  and  1840,  informations  were  filed  for 
the  purpose  of  recovering  several  valuable  race- 
horses which  had  been  entered  by  their  owners, 
along  with  other  horses  their  property,  for  the  same 
stakes,  in  total  ignorance  of  the  prohibition  of  the 
Act  of  Parliament. 

As  soon  as  this  was  represented  to  the  Legislar 
ture,  it  interfered  for  the  protection  of  the  defen- 
dants>  and  passed  the  3  Vict.  c.  5  ;  but  that  Act^  I 
presume,  inadvertantly,  instead  of  repealing  so 
much  of  the  13  Geo.  II.  as  inflicted  penalties,  re- 
pealed that  Act  altogether  so  far  as  it  related  to 
horserraces. 

Now  it  had  always  been  supposed  that  the 
legality  of  horse-races  depended  on  the  13  Geo.  II., 
and  that  the  18th  of  the  same  reign  was  a  sub- 
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cddiaiy  Act,  and  had  merely  the  effect  of  taking  off 
restrictioQs  as  to  weight.  And  many  persons  there- 
fore thought  that  the  Act  of  3  Yict  a  5,  instead  of 
effecting  the  object  of  the  Legislature  by  protect- 
ing horse-races,  had  repealed  the  only  enactment 
by  which  they  were  supported,  so  that  they  had 
been  thrown  back  into  the  class  of  games  comprised 
within  the  statute  of  Anne,  and  would  be  illegal  if 
for  a  larger  stake  than  £10.  At  length  the  ques- 
tion arose,  and  was  argued  in  a  case  of  Evans  v. 
Fratt(t),  in  which  the  Court  of  Common  Pleas 
decided  that  the  words  of  the  11th  section  of  the 
18  6ea  11.  a  34,  were  large  enough  to  legalise  aU 
horse-races  for  stakes  of  £50.  and  upward&  The 
judgment  of  Maule^  J.,  gives  the  law  on  races  as  it 
now  stands : — ''I  think  the  11th  section  of  the  18 
Geo.  11.  a  34,  is  to  be  read  thus: — ^'It  shall  be 
lawful  for  any  person  to  run  any  match  for  £50. 
or  upwards,  at  any  weights  whatsoever,  and  at  any 
place  whatsoever,  without  incurring  the  penalties  in 
the  Act  of  13  Geo.  II.  c.  19,  and  without  incurring 
any  other  ill^ality  under  any  previous  statute.'  If 
that  be  the  true  construction  of  this  section,  the 
repeal  of  the  13  Geo.  IL  a  19,  will  not  have  the 
effect  of  taking  away  the  legality  of  any  race  which 
was  legal  before  the  passing  of  the  repealing 
statute.  Then  the  only  question  is,  whether  the 
11th  section  of  18  Geo.  II.  c.  34,  extends  to  this 

(0  11  T-  J.  (C.  P.)  87  ;  3  M.  &  G.  759. 

b2 
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case.  As  that  statute  is  one  which  takes  away 
penalties,  it  ought  to  be  largely  expounded.  The 
object  of  the  Legislature  throughout  these  enacts 
ments  has  been  to  encourage  the  production  of  a 
strong  and  powerM  breed  of  horses ;  and  I  think 
that  this  was  a  race  calculated  to  further  that 
object.  The  only  doubt  is  raised  by  the  language 
held  by  Lord  Eldon^  C.  J.,  in  Whaley  v.  Pajot  (w). 
The  decision  in  that  case  merely  goes  to  this,  that 
a  race  of  two  horses  against  one  is  not  a  horse-race 
within  the  meaning  of  the  statutes.  Lord  Eldon 
is  reported  to  have  said,  that  Hhere  seems  to  be 
much  ground  for  arguing  from  the  nature  of  the  1 6 
Car.  II.  and  9  Anne,  that  these  Acts  ought  to  be 
construed  strictly,  in  order  to  enforce  the  principle 
on  which  they  are  founded,  namely,  to  prohibit  all 
horse-racing,  and  that  the  13  Geo.  II.  and  18  Geo. 
II.  are,  from  their  nature,  to  be  construed  as  to 
encourage  the  breed  of  horses,  and  to  permit  that 
species  of  horse-racing  only  called  racing  on  the 
turf.*  Lord  Eldon  does  not  say,  to  permit  only 
*  races  on  the  turf,'  but  *  that  species  of  racing.'  I 
see  nothing,  however,  in  the  Acts  to  require  so 
narrow  a  construction ;  and  I  think  it  is  not  too 
much  to  say,  that  the  statutes  extend  to  all  races 
between  two  horses  running  at  the  same  time  from 
one  point  to  another  point  It  cannot  be  doubted 
that  such  races  were  assumed  to  be  legal  when  the 

(w)  2  B.  4  P.  61. 
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statute  of  3  &  4  Vict.  c.  5,  passed/'  Such  races  are 
therefore  legal,  and  it  is  settled  (x)  that  a  race  for 
£25.  a  side  is  a  race  for  £50. 

These  statutes  and  cases  were  reviewed  at  great 
length  in  the  case  otApplegarth  v.  (7oZfey(y),  which 
decides  that  a  horse-race  for  a  sweepstakes  of  £2. 
each  is  not  illegal,  although  the  total  amount 
subscribed  and  run  for  amounted  to  less  than 
£50.,  inasmuch  as  neither  the  statute  of  Charles 
(it  being  a  ready  money  payment)  nor  the  sta- 
tute of  Anne  apply  to  a  "race  for  a  sum  of 
money  not  raised  by  the  parties  themselves  (that 
being,  in  truth,  a  wager),  but  given  by  way  of 
prize  by  a  third  person  desirous  of  encouraging 
racing.'' 

The  case  of  Bentinch  v.  Connop  {z)  shows  that  all 
races  are  illegal  under  the  statute  of  Charles,  where 
the  stake  exceeds  £100.  and  is  not  paid  down,  and 
it  upholds  the  view  that  the  legality  of  racing 
depends  on  the  18  Geo.  XL  c.  34.  Daintree  v. 
Hutchinsan  (a)  decides  that  a  dog-race  ia  within 
the  statute  of  Charles. 

The  stake  is  the  aggregate  of  the  sums  sub^ 
scribed  (6). 

But  though  a  race  for  £50.  ia  thus  legalised,  Beu^ntacca. 
a  bet  on  such  a  race  is  not  so,  for  it  has  been 

(x)  Sidmead    v.    Gale,  4         (a)  10  M.  &  W.  86. 
Burr.  2432.  (b)  ChaUand    v.    Bray,    1 

(y)  10  M.  &  W.  723.  Dowl.  N.  S.  783. 

(z)  5  Q.  R  693. 
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decided  (c)  that  a  person  betting,  even  on  a  legal 
hoxse-Tace,  is  in  the  same  situation  as  if  he  had 
betted  upon  any  other  game. 

Now  there  is  one  point  not  pwhaps  preciselj 
forming  part  o^  but  strongly  bearing  on  this  sub- 
ject, and  of  which  I  must  here  warn  you.  When  I 
speak  of  the  statutes  of  Charles  and  Anne  as 
rendering  bets  of  a  greater  amount  than  JEIO.  re- 
coverable back  from  the  winner,  and  rendering  all 
securities  for  bets  void,  you  must  understand  me  to 
speak  of  bets  on  persons  gaming ;  for  the  words  of 
the  former  statute  are, ''  by  playing  at  the  games 
or  betting  on  the  players,'^  and  of  the  latter  and 
more  important  one,  "  betting  on  the  sides  of  such 
aa  game  at  any  of  the  aforesaid  games."  AU 
wagers,  therefore,  are  not  affected  by  these  statutes, 
but  only  wagers  upon  games.  Now,  b.  foot-race  is  a 
game  within  these  Acts  {d).  So  are  cards^  dice, 
tennis,  bonds,  for  they  are  mentioned  in  the  Acts ; 
and  so  is  cricket,  though  not  specified  (e) ;  not  that 
there  is  anything  illegal  in  these  amusements  them- 
selves, but  that  the  law  will  not  allow  the  winner 
of  £10.  or  upwards  to  receive  or  retain  his  winnings, 
nor  will  it  allow  any  security  for  any  winnings  at 
them  to  be  enforced.  But  as  to  wagers  not  made 
upon  games  within  the  meaning  of  these  Acts  of 
Parliament,  if  there  be  nothing  ill^al  or  opposed 


(c)  ShtUito    V.    Theed,    7 
Bing.  405. 

(d)  Lynall  v.  Longhotham, 


2  Wils.  36. 

(c)  Hodson  V.  TernU,  3  Tyr. 
929 ;  1  C.  &  M.  797. 
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to  public  policy  in  the  subject-matter  of  the  wager, 
it  has  been  held  that  there  was  no  statute  which 
affects  its  validity.  This  was  decided  in  the  famous 
case  of  Good  y.  Elliott  (/),  in  which  the  wager, 
whether  a  particular  person  had,  before  a  particular 
day,  bought  a  waggon,  was  held  legal,  and  the 
winner  allowed  to  recover  against  the  loser,  in  an 
action,  by  three  judges  contrary  to  the  opinion  of 
Mr.  J.  BvUer,  who  advocated  the  view  which  pro- 
bably would  have  been  most  consistent  with  sound 
policy — ^namely,  that  the  Courts  should  refuse  to 
occupy  their  own  time  and  that  of  the  public  by 
trying  such  questiona  However,  the  decision  in 
Gfood  V.  EUiott  has  been  supported  {g) ;  and  indeed 
the  point  is  now  well  recognised.  And  in  Evans  v. 
Jones  (A),  one  of  the  learned  Barons  says : — *^  It  is 
too  late  now  to  say  that  no  wager  can  be  enforced 
at  law,  though  I  think  it  would  have  been  better 
if  they  had  been  originally  left  to  the  decision 
of  the  Jockey  Club.''  In  that  particular  case 
the  wager  was  held  invalid,  on  the  ground  that, 
under  the  particular  circumstances,  its  tendency 
was  to  obstruct  the  course  of  public  justice, 
which  is  an  objection  sufficient,  as  I  have  already 
explained  in  the  commencement  of  the  lecture^ 
to  invalidate  a  contract  at  common  law.  Much 
alteration  hasi,  however,  since  taken  place^  which 

(/)  3  T.  R  693,  Randall,  Coiep.  37. 

G/)  Hu88ey  V.    Crickitt,  3         QC)  6  M.  &  W.  82. 
Camp.    168 ;    and   Jones   y. 
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it  is  hoped  may  be  made  plain  by  a  few  argu- 
ments. 

It  is  clear,  that,  at  common  law,  contracts  by 
way  of  gaming  or  wagering  were  not,  as  such,  un- 
lawfiil(t).  Their  illegality  depends  upon  statute 
law,  and  after  numerous  recent  alterations,  it  does 
not  seem,  that^  in  the  many  statutes  on  the  subject 
of  gaming,  any  enactment  remains,  except  6  WilL 
IV.  c.  41,  s.  1,  hereafter  mentioned,  whereby  they 
are  rendered  illegal.  This,  however,  is  by  no 
means  clear,  but  the  state  of  the  law  is  probably  as 
follows :  in  8  &  9  Vict.  c.  109,  a  18,  it  is  enacted, 
that  all  contracts  or  agreements,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering,  shall 
be  nuU  and  void ;  and  that  no  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall 
have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have 
been  made,  provided  always  that  this  enactment 
shall  not  be  deemed  to  apply  to  any  subscription  or 
contribution,  or  agreement  to  subscribe  or  contri- 
bute for  or  towards  any  plate,  prize,  or  sum  of 
money  to  be  awarded  to  the  winner  or  winners  of 
any  lawfiil  game,  sport,  pastime,  or  exercise. 

It  has  therefore  been  decided  that^  if  an  action 
for  money  had  and  received  to  the  pLuntifiTs  use,  it 

(t)  ThacJcoorseydaes  v.  DhondmuU,  6  Moo.  (P.  C.)  300. 
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is  a  good  answer  to  plead  that  the  defendant  is  a 
stakeholder,  that  the  money  sued  for  is  money  de- 
posited in  his  hands  to  abide  the  event  on  which  a 
wager  was  made,  and  is  daimed  by  the  plaintiff  as 
the  winner,  and  on  no  other  ground,  and  that  no 
part  of  it  was  a  subscription  or  contribution,  or  due 
on  any  agreement  to  subscribe  or  contribute  for  or 
towards  any  plate,  prize,  or  sum  of  money  to  be 
awarded  to  the  winner  or  winners  of  any  lawfiil 
game,  sport,  pastime,  or  exercise  0)-  It  is  dear, 
therefore,  that  the  amount  of  a  bet  lost  at  a  horse 
race,  and  paid  by  the  loser  into  the  hands  of  a  third 
party,  on  the  promise  of  the  latter  to  pay  it  to  the 
winner,  cannot  be  recovered  by  the  winner  out  of 
the  assets  of  such  third  person,  if  deceased  (k)  ;  and 
that  the  lawfulness  of  any  game  at  which  any 
wager  is  made,  does  not  make  the  wager  lawful  (^, 
although  if  the  third  person  had  paid  it  at  the 
loser's  request,  he  might  have  recovered  it  from  the 
loser  (m).  Within  the  enactment  that  aU  contracts 
by  way  of  gaming,  or  wagering,  shaU  be  null  and 
void,  the  following  contract  has  been  classed  : — The 
plaintiff  and  defendant  being  in  the  course  of  bar- 
gaining together  for  the  sale  of  a  quantity  of  rags, 
then  at  the  Salford  Bailway  Station,  a  difference  of 

0)  Savage  v.  Madden,  36  24  L.  J.  (Q.  B.)  277 ;  5  E.  & 

L.  J.  (Ex.)  178.  B.  263. 

{k)  Beyer    y.    Adanis,    26  (m)  Bosewame   v.  BUlhig, 

L.  J.  (CK)  841.  33  L.  J.  (C.  P.)  66. 

(Q  Parsoiie    v.   Alexander, 
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opinion  arose  between  them  as  to  the  piioe  which 
the  plaintiff  had  charged  the  defendant  upon  a 
former  sale.  Thej  agreed  to  refer  the  matter  to 
the  landlord  of  the  public  house  at  which  they  were 
disputing,  who  suggested  that^  for  his  trouble,  the 
loser  should  pay  for  a  gallon  of  brandy,  and  there- 
upon  they  signed  the  Mowing  memorandum:- 
**  Mr.  Bourke  states^  that  the  goods  sold  by  him  to 
Mr.  Shorty  and  afterwards  bumt»  were  invoiced  at 
5a  9d.  per  cwt. ;  Mr.  Short  says,  the  price  was  6s. 
per  cwt.  The  losing  man  is  to  pay  for  the  wiimer, 
<me  gallon  of  best  brandy ;  the  five  tons  of  rags  now 
lying  at  Salford  Station  are  to  be  regulated  in  price 
aocoxding  to  the  aboye,  viz.,  Mr.  Bourke  says  they 
are  invoiced  at  5«.  9d. ;  Mr.  Short  says^  6&  ;  it  is 
also  agreed  by  both  parties  they  are  to  be  charged 
at  3$.  only ;  if  Mr.  Short  is  wrong,  he  is  to  pay  for 
the  same  ^s."  The  landlord  decided  for  the  plaindff, 
and  the  defendant  paid  for  the  gallon  of  brandy, 
which  was  delivered  to  the  plaintiff  The  goods 
were  then  invoiced  at  6s.  per  cwt.  and  sent  to  the 
defendant^  but  he  refused  to  receive  them.  And 
the  Court  held  that  the  contract  was  by  way  of 
wagering,  and  could  not  be  upheld.  In  effect^  said 
Wightmant  J.,  what  took  place  amoimted  to  a  bet 
between  the  plaintiff  and  the  defendant  upon  the 
accuracy  of  their  recollection  as  to  what  the  former 
invoice  of  goods  was,  and  half  the  price  of  the  goods 
was  the  stake  resting  upon  the  determination  of  an 
event.    If  this  were  not  held  to  be  a  wager,  we 
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should  let  in  a  great  inaay  cases  which  might  be 
concocted  for  the  purpose  of  eva^ng  the  statute 
under  the  pxeteoce  of  a  bond  fide  sale  of  goods^ 
when  the  real  intention  of  the  parties  was  to 
wager  (n). 

It  seems  to  follow  that  a  bill  or  note  given  by 
the  loser  to  the  winner,  for  money  won  by  gaming, 
is  given  without  consideration^  and  cannot  be  re- 
covered by  the  latter ;  but  it  is  clear,  ihat^  by  force 
of  6  Will  lY.  a  41,  s.  1,  such  securities^  and  pro- 
bably bonds,  are  stiU  to  be  treated  as  given  upon  an 
illegal  consideration  (o).  And  although  money  de- 
posited with  a  stakeholder  to  abide  the  event  of  any 
wager  cannot  be  recovered  by  the  winner,  yet  there 
is  nothing  to  prevent  such  a  depositor,  who  repents 
of  his  venture  and  repudiates  the  wager  before  the 
happening  of  the  event,  from  recovering  from  the 
stakeholder  the  money  deposited  by  him  (jp). 
Within  the  proviso  with  which  the  before-men- 
tioned enactment  concludes,  it  has  been  held  that 
a  foot-race  is  included ;  and  that  where  two  agreed 
to  run  such  a  race,  and  eac^  deposited  £10.  with  a 
third  person,  the  whole  to  be  paid  to  the  winner, 
the  loser  could  not  recover  back  his  £10.  from  the 
stakeholder,  the  transaction  being  legal  (q).    But 

(n)  Bowke  v.  Short,  25  L.  5  E.  ft  B.  238. 

J.   (Q.  B.)  196 ;  5  E.  &  B.  Q?)  Vamey  v.  Hickman,  5 

»04.  C.  B.  271 ;  Martin  v.  Heie^ 

(o)  Hawker  Y.  MaUiweH,  25  son,  24  L.  J.  (Ex.)  174;  10 

L.  J.  (Ch.)   558 ;   ntch   v.  Ex.  737. 

Jones,  24  L.  J.  (Q.  B.)  293 ;  (q)  BaHy  v.  Marriott,  6  C. 
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policies. 


the  proviso  does  not  extend  to  a  case  where  two 
persons  ran  their  horses  against  each  other,  the 
winner  to  have  both  horses,  there  being  no  sub- 
scription or  contribution  towards  any  plate,  prize^ 
or  sum  of  money  to  be  awarded  to  the  winner  (r). 

There  is,  however,  one  class  of  wagers  which 
require  some  attention.  I  allude  to  wagers  in  the 
shape  of  policies  of  insurance.  An  insurance,  as 
you  doubtless  are  aware,  is  a  contract  by  which,  in 
consideration  of  a  premium,  one  or  more  person  or 
persons  assure  another  person  or  persons  in  a  certain 
amount  against  the  happening  of  a  particular  event; 
for  instance,  the  death  of  an  individual,  the  loss  of 
a  ship,  or  the  destniction  of  property  by  fira  These 
three  classes  of  policies,  upon  ships^  lives,  and^re, 
are  of  the  most  common  occurrence ;  but  there  is 
nothing  to  prevent  insurance  against  other  events  ; 
for  instance,  in  Carter  v.  Boehm  (5),  one  of  the  most 
celebrated  cases  in  the  Eeports,  Lord  Mansfield 
and  the  rest  of  the  then  Court  of  Queen's  Bench 
supported  a  policy  of  insurance  against  foreign  cap- 
ture eflfected  in  a  fortress.  Now,  this  contract  of 
insurance,  though  one  of  the  most  beneficial  known 
to  the  law,  since  it  enables  parties  to  provide  against 
events  which  no  human  skill  can  control,  to  provide, 
for  instance,  against  the  ruin  of  a  family  by  the 


B.  818  j  &  V.  Parsons  v.  Aleos- 
ander,  supra.  See  16  &  17 
Vict,  c  119;  Doggett  v.  CaU 
terns,  34  L  J.  (C.  P.)  46. 


(r)  Coombs   y*  DihUe,    35 
L.  J.  (Ex.)  167. 
{s)  3  Burr.  1905. 
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sudden  death  of  a  parent,  the  ruin  of  a  merchant 
by  the  loss  of  his  venture  at  sea,  or  of  a  manufac- 
turer by  the  outbreak  of  a  fire  on  his  premises, 
though  productive,  therefore,  of  most  beneficial  con- 
sequences to  society,  yet  is  very  liable  to  be  abused, 
and  made  an  engine  of  mere  gambling ;  for  instance, 
A.  insures  B/s  life ;  i.e.,  he  pays  so  much  a  year,  or 
so  much  in  the  lump,  to  some  one  who  is  to  pay 
him  so  much  upon  B.'s  death.  If  B.  owes  him 
money,  and  his  object  is  to  secure  himself,  it  is  a 
hand  fide  insurance ;  but  if  B.  is  a  mere  stranger,  in 
whose  life  he  has  no  interest,  it  is  a  mere  wager. 
In  order  to  prevent  the  contract  of  insurance  firom 
being  thus  abused,  the  statute  14  Geo.  III.  c.  48, 
prohibiting  wager  policies,  as  they  are  called, 
altogether,  prevents  a  man  from  insuring  an 
event  in  which  he  has  no  interest,  and,  where  he 
has  an  interest,  but  not  to  the  extent  insured, 
prohibits  him  from  recovering  more  than  the 
amount  of  his  interest.  The  effect  of  this  Act^ 
in  a  word,  is  to  invalidate  wagers  firamed  in  the 
shape  of  policies  of  insurance — ^thu%  a  wager  on 
the  price  of  Brazilian  shares  firamed  like  a  policy 
was  held  invalid  (t).  But  where  the  transaction 
would  not  be  commonly  understood  to  be  a 
policy  of  insurance,  and  therefore  would  not  fall 
within  the  words  of  the  stat  14  Geo.  III.  c.  48, 
taken  in  their  ordinary  acceptation,  the  Courts 

(0  Patemm  v.  Powell,  9  Bing.  320. 
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would  probably  XK>t  ooxiBider  it  as  within  this 
Act  (tt). 

This  Act  applks  to  all  subjects  of  msurance 
except  marine  risk,  and  these  are  provided  £:>r  by 
the  insertion  of  a  similar  prohibition  contained  in 
19  Geo.  IIL  a  37,  enacting,  that  no  insurance  shall 
be  made  on  any  ship  belonging  to  his  Majesty  or 
any  of  his  subjects,  or  on  any  goods^  merchandize, 
or  effects,  laden  or  to  be  laden  on  board  thereof 
interest  or  no  interest^  or  without  further  proof  of 
interest  than  the  policy,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  salvage  to  the 
assurensL  And  it  is  decided  that  one  who  has  any 
interest  may  be  insured  to  the  extent  of  it^  and  any 
one  may  be  considered  to  have  an  interest^  who 
may  be  injured  by  the  risks  to  which  tiie  subject- 
matter  is  exposed,  or  who  but  for  such  risks  would 
have  an  advantage  in  the  ordinary  and  probable 
course  of  things  (x). 

It  having  been  enacted  by  the  statute  14 
Qeo.  IIL  a  48)  that  no  insurance  shall  be  made 
by  any  person  on  the  life  of  any  person,  or  on 
any  other  event  whatsoever,  wherein  the  person  for 
whose  use,  benefit^  or  on  whose  account  such  policy 

(w)  Cook  V.  Field,  16  Q.  R  and  London  Life  Ass.  Co.,  24 

475.  L.  J.  (C.  P.)  2 ;  16  C.  B.  365, 

{x)  Lueena  v.  Cravfurd,  2  in  Ex.  Ch. ;  see  the  note  to 

B.  &  P.  K  E.  300 ;  Briggs  v.  Ood«ill  v.  Boldero,  2  Smith 

Merchant    Trader^   Shipping  L.  C,  6th  ed.    Sgq  Hawkins 

Assurance  Associaiion,  13  Q.  y.  Coulthnrst,  33  L.  J.  (Q.  B.) 

B.  167;  see  Dalhy  v.  India  192. 
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shall  be  made,  shall  have  no  interest,  and  that  eveiy 
assurance  made  contrary  to  the  intent  thereof  shall 
be  null  and  void,  it  is  important  to  ascertain  what 
is  to  be  considered  as  an  interest  in  the  event 
within  the  meaning  of  this  statute.  It  is  dear  that 
a  creditor  has  an  interest  in  the  life  of  his  debtor  (y), 
that  a  trustee  may  insure  for  the  benefit  of  his 
cestui  que  trust  {z),  that  a  wife  has  an  interest  in 
her  husband's  life  (a),  and  that  a  man  may  assure 
his  own  life,  which  is  the  common  case  of  every 
day^s  experience  ;  but  he  cannot  evade  the  statute 
by  doing  so  with  the  money  of  another,  which  other 
is  to  derive  the  benefit  of  the  assurance,  and  has  no 
interest  in  his  life,  since  so  to  do  would  be  virtually 
enabling  a  person  to  effect  an  assurance  on  an  event 
wherein  he  has  no  interest  (6).  It  is  also  required 
that  in  every  policy  on  the  life  of  another  the  name 
of  the  person  really  interested  when  the  policy  is 
effected,  or  for  whose  benefit  it  is  effected,  must  be 
inserted  as  the  person  interested,  and  the  omission 
or  erroneous  statement  of  the  person  interested, 
avoids  the  policy  whether  a  wagering  policy  or  not  (o). 


(y)  Von  Lindenau  v.  Des^ 
borough,  3  Car.  &  P.  353; 
Cooke  V.  Field,  16  Q.  B.  460. 

(z)  Tidstcdl  y.  Ankerstein, 
Peake,  151 ;  Craufurd  v.  Hun- 
ter,  8  T.  R  13. 

(a)  Mead  y.  Boyal  Ex- 
change Ass.  Co,,  Peake,  Ad. 
C.  70. 


(5)  Wainwright  v.  Bland,  1 
M.  &  W.  32;  Shaiing  v. 
Accidental  Death  Ass,  Co,,  26 
L.  J.  (Ex)  266 ;  2  H.  &  N. 
42;  27  L.  J.  (Ex.)  17. 

(c)  14  Geo.  3,  c.  48,  8.  2 ; 
Hodson  T.  Observer  Life  Ass. 
ay,,  26  L.  J.  (Q.  B.)  303 ;  8 
IL  &  B.  240. 
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LECTURE  VII. 

STOCK- JOBBING  ACT. — THE  LOBD's  DAT  ACT. — 
SIMONT. — ^BILLS  OF  EXCHANGE  FOR  ILLEGAL 
CONSIDERATION. — RECOVERY  OF  MONET  PAID 
ON  ILLEGAL  CONTRACTS. 

There  are  some  other  hea^s  of  statutable  ille* 
gality  which  are  frequently  set  up  as  affording  an 
answer  to  any  attempt  to  enforce  contracts  vitiated 
by  them.  I  directed  your  attention,  on  the  last 
occasion,  to  the  defences  which  arise  under  the 
usury  laws,  and  the  laws  enacted  for  prevention  of 
gambling ;  noticing  the  invalidity  of  certain  wagers 
not  falling  within  the  statutes  against  gaming,  by 
reason  of  the  Acts  of  Parliament  which  prohibit 
wagering  insurances.  The  first  dass  of  cases  to 
which  I  will  now  advert,  consists  of  those  contracts 
which  fall  within  the  prohibition  of  what  are  called 
the  Stock-jobbing  Acts. 
The  stock-  The  Act  against  stock-jobbing  is  the   7th  of 

Geo.  11.  c.  8,  which  was  a  temporary  Act^  but  was 
continued  and  made  perpetual  by  the  1 0th  of  the 
same  reign,  a  8.  And  it  enacts,  in  substance — ^for 
the  section  is  a  long  and  verbose  one — ^but,  in  sub- 
stance, it  enactor  that  all  contracts  in  the  nature  of 


jobbing  Acts. 
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wagerSy  relating  to  the  then  present  or  future  price 
of  stock,  or  other  public  securities,  shall  be  void ; 
tind  that  all  premiums  paid  on  any  such  contracts 
shall  be  recoverable  back  again  by  an  action  of  debt 
for  money  had  and  received,  whereby  the  plaintiflTs 
action  accrued  to  him,  according  to  the  form  of  the 
statute. 

Contracts  in  the  nature  of  wagers,  as  those 
words  are  used  in  this  statute,  may  very  well  be 
understood  to  comprehend  cases  where  the  vendor 
did  not  possess  the  stock  and  the  purchaser  did  not 
intend  to  receive  it,  but  those  parties  only  intended 
to  pay  or  receive,  when  the  day  for  performing  the 
contract  should  arrive,  the  difference  between  the 
actual  price  on  that  day,  and  the  price  which  they 
agreed  upon  in  their  contract  (a).  But  when  the 
vendor  was  really  possessed  of  the  stock  bargained 
to  be  sold,  and  intended  to  transfer  it,  and  the  pur« 
chaser  intended  to  receive  the  stock,  such  contracts 
are  not  in  the  nature  of  wagers,  and  are  not  for- 
bidden by  the  statute  (6).  "It  has  been  said,^' 
observed  Lord  Abinger,  C.  B.,  in  delivering  judg- 
ment in  Mortimer  v.  MCallan  (c),  (a  case  where 
the  plaintiff  sold  and  transferred  stock  not  being 

(a)  NiclioUon  v.  Oooehy  25  7an,  6  M.  &  W.  68 ;  Ex  partn 
L.  J.  (Q.  B.)  137 ;  5  E.  A  B.  Phillips  v.  Morgan,  30  L.  J. 
999  '^  Barry    v.    Croeskeij,  2     Btcy.  1. 

Johnstone  &  H.  1.  (/;)  Id.  70 ;  7  M.  &  W.  20  ; 

(b)  Sanders  v.  Kentish,  8  8.  C,  on  demurrer.  But  soo 
T.  R.  1C2 ;  Child  v.  Mnrleij,  the  same  case  in  Lx.  Ch.,  9 
Id.  610;  Mortimer  v.  M'Cal-  M.  &  W.  636. 
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pofisessed  of  it  at  the  time,  the  real  owner  trans- 
ferring it  for  him,)  "that  the  plaintiff  could  not 
enforce  his  contract  for  the  sale  of  this  stock,  be* 
cause  he  had  none  at  the  time  of  the  contract. 
That  general  proposition  certainly  is  not  trua 
How  many  merchants  are  there  who  make  con- 
tracts to  sell  things  which  they  are  not  in  possession 
o£  Can  it  be  doubted,  that  a  man  who  has  made 
a  contract  to  sell  that  which  he  is  not  then  pos- 
sessed oi  if  he  obtain  means  to  perform  that  con- 
tract, and  to  deliver  the  thing  sold  by  his  own 
hands  or  by  the  agency  of  another,  is  entitled  to 
recover  the  price  of  it  ?  But  it  is  said,  that,  by 
reason  of  the  prohibition  in  the  Act  of  Parliament, 
he  could  not  sell  this  stock.  Now,  that  Act  was 
made  for  the  purpose  of  preventing  what  is  declared 
to  be  an  illegal  trafficking  in  the  funds  by  selling 
fictitious  stock,  merely  by  way  of  differences  ;  but 
it  never  was  intended  to  affect  bond  fide,  sales  of 
stock,  or  to  say,  if  a  man  undertakes  to  sell  stock 
to  another,  and  transfers  the  actual  stock  and 
delivers  it  to  him,  and  he  accepts  the  stock,  that  is 
not  a  lawful  transaction.  That  is  not  a  case  within 
the  statute  at  alL  True,  the  plaintiff  had  not  the 
stock  at  the  time  it  was  purchased,  but  he  had  it 
before  it  was  invested  in  the  name  of  the  defen- 
dant ;  and  whether  he  transferred  it  to  the  defen- 
dant himself,  or  procured  another  person  to  transfer 
it  for  him,  makes  no  difference.  In  point  of  fact, 
he  procured  stock,  and  through  his  instrumentality 
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the  defendant  became  possessed  of  the  stock  ;  and 
therefore,  whether  he  had  it  transferred  into  his     ' 
own  name  firsts  and  then  re-transferred  it,  makes 
no  difference.*' 

By  similar  reasoning,  it  will  appear  that  where 
the  stock  is  only  potentially  in  the  possession  of  the 
vendor,  and  a  real  transfer  is  intended,  the  statute 
does  not  apply  (d).  It  is  also  held  that  the  statute 
refers  only  to  those  stocks  which  are  ordinarily  con- 
sidered as  the  public  funds  or  securities,  for  which 
there  is  a  warranty  by  the  Government  that  the 
dividends  and  capital  shaU  be  paid  (e).  Thus, 
shares  in  incorporated  or  joint-stock  companies  in 
this  country,  not  being  guaranteed  by  Government^ 
do  not  fall  within  the  stat.  7  Geo.  II.  c.  8  (/).  In 
accordance  with  this  principle,  it  has  been  decided, 
on  the  construction  of  this  Act  of  Parliament,  that 
it  was  not  intended  to  apply  to  any  except  British 
securities^  and,  consequently,  that  it  does  not  pro- 
hibit gambling  in  the  foreign  funds.  The  question 
was  long  contested,  but  it  has  been  finally  decided 
in  many  cases  (g).  But  if  in  fact  the  one  party 
did  not  intend  to  transfer,  or  the  other  to  receive 
the  stock,  whether  it  were  foreign  or  British,  the 
transaction,  although  not  forbidden  by  the  statute 

{d)  Olimersm    y.    Cole,    1  M.  &  6r.  355. 

Stark.  496.  (g)  Wells  v.  Porter,  2  Bing. 

(e)  Per  the  Master  of  the  N.  C.  722  ;  Oakley  v.  Rigby, 

Rolk,   Williams  v.  Trye,  23  Id.  732  ;  Robsm  v.  Fallnwa,  3 

L.  J.  (Ch.)  860.  Bing.  N.  C.  392  ;  Elmoarth  r. 

(/)  Id.     He^oitt  T.  Price,  4  CWe,  2  M.  &  W.  31. 
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we  have  just  been  considering — the  stock  not  being 
that  of  the  British  Government — ^falk  within  the 
recent  statute,  8  &  9  Vict  c.  109,  s.  18,  before 
mentioned,  which  enacts  that  all  contracts  or  agree- 
ments, whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void  (A). 

Now,  whether  the  subject-matter  of  the  contract 
consists  of  public  securities,  as  before  mentioned,  or 
of  other  matters^  but  the  contract  itself  is  in  the 
nature  of  a  wager,  it  is  void.  If,  therefore,  a  cx>n- 
tract  be  made  to  pay  the  difference  which  might 
become  due  between  the  plaintiff  and  the  defen- 
dant on  the  settling  day,  on  the  sale  of  consols^  it 
is  one  upon  which  the  plaintiff  cannot  recover  {%). 
It  wiU  therefore  appear  plain,  upon  comparing  the 
prohibition  in  this  statute  with  what  has  before 
been  said  upon  the  effect  of  legal  prohibitions  upon 
contracts  (see  ante,  p.  192),  that  if  it  be  impossible 
to  give  effect  to  a  contract  of  the  kind  we  are  now 
treating  of,  without  having  recourse  to  some  wager 
forbidden  by  the  Stock  Jobbing  Act,  such  contract 
cannot  be  enforced  at  all.  This  rule  haa  already  been 
illustrated  in  the  case  of  Cannan  v.  Bryce  (ante, 
p.  19),  and  it  follows  evidently  from  it  that  biUs  or 
notes  given  to  secure  money  advanced  for  such  a 
purpose  cannot  be  recovered  by  any  person  guilty 
of  the  illegal  contract  before  mentioned,  or  by  any 

(70  Grizewood  v.  Blane,  11         (f)  Satmjer  v.  Langford^  2 
C.  B.  538  ;  HUl  v.  Campbell,     C.  &  K.  697. 
Guildhall,  Feb.  1854,  Q.  B. 
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other  person  who  stands  upon  such  guilty  owner's 
right  (k) :  even  if  a  bond  be  given  to  such  owner 
in  substitution  for  such  a  bill  or  note,  he  cannot 
recover  on  the  bond  (Z).  And  where  a  broker  was 
employed  for  his  principal  in  illegal  stock-jobbing 
transactions,  and  had  paid  the  differences  for  him, 
and  a  dispute  having  arisen  between  them  respect- 
ing the  amount,  the  brokers  drew  on  the  principal 
for*  the  amount,  and  he  having  accepted  the  bill, 
the  broker  indorsed  it  to  the  plaintiff ;  it  was  held 
that,  as  the  plaintiff  knew  of  the  illegality,  he  could 
not  recover  on  the  bill  (m). 

This  statute  of  7  Geo.  IL  a  8,  is  repealed  by  23 
Vict.  c.  28 ;  but  the  cases  here  cited  are  valuable, 
for  illustrating  8  &  9  Vict,  a  109,  s.  18.  It  seems 
that  if  the  money  be  actually  paid  on  such  contracts 
it  cannot  be  recovered  back. 

.  Another  class  of  prohibited  contracts  is  those  TheLonfi 
falling  within  the  operation  of  the  statute  com-  ^ 
monly  known  by  the  name  of  the  Lord's  Day  Act. 
It  is  29  Car.  II.  c.  7,  and  it  enacts  that  no  trades- 
man, artificer,  workman,  labourer,  or  other  peraon 
whatever  shall  do  or  exercise  any  worldly  labour,  or 
business  or  work  of  their  ordinary  caUings,  upon 
the  Lord's  day  (works  of  necessity  or  charity  only 
excepted),  and  that  every  person  of  the  age  of  four- 
teen years  offending  in  the  premises,  shall  forfeit 

(k)  Brown  v.  Turner,  7  T.     2  B.  &  C.  573. 
R  630.  (m)  Steei's  v.  Lashley,  6  T. 

(0  Amory  v.  Menjiceather,     E.  61.  -  ^ 
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five  shillingB.  The  contracts  prohibited  bj  this 
statute  are,  you  will  observe^  not  every  contract 
made  on  Sunday,  but  contracts  made  in  the  exer- 
cise of  a  man's  trade  or  ordinary  calling :  thus,  it 
has  been  decided  in  R.  v.  Whitnash  (n),  that  a 
contract  made  on  Sunday  by  a  farmer  for  the 
hire  of  a  labourer,  is  valid.  The  Court  decided, 
in  the  first  place,  that  a  &rmer  was  not  a  person 
within  the  meaning  of  the  statute  at  all,  for  that 
the  meaning  of  the  woidB  "tradeBman,  artifioer. 
workman^  labourer,  or  other  person  whatsoever^  was 
to  prohibit  the  classes  of  persons  named  and  other 
persons  ~  e/itsdem  generis^  of  a  like  denomination  ; 
and  they  did  not  consider  a  fiirmer  to  be  so  (o) .  And, 
secondly,  they  held  that  even  if  the  farmer  were 
comprehended  within  the  class  of  persons  prohibited, 
the  hiring  of  the  servant  could  not  be  considered 
•  -  as  work  done  in  his  ordinary  calling^  for,  said  Mr. 
J.  Bayley^  ^  those  things  which  are  repeated  daily 
or  weekly  in  the  course  of  trade  or  business  are 
parts  of  the  ordinary  calling  of  a  man  exercising 
such  trade  or  business ;  but  the  hiring  of  a  servant 
for  a  year  does  not  come  within  the  meaning  of 
those  worda" 
Rale  for  The  former  of  the  two  points  decided  in  this  case 

tStuS?**      furnishes  a  very  good  exemplification  of  the  cele- 
^erit.  brated  rule  of  construction  as  applied  to  statutes, 

namely,   that  where  an  Act  mentions  particular 

(«)  7  B.  &  C.  596  ;  ^.  V.  {o)  R.  v.  Silvester,  33  L.  J. 

Silvester,  33  L.  J.  (M.  C)  79.     (M.  C.)  79. 
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classes  of  persons^  and  then  uses  general  words^ 
such  as ''  all  others"  the  general  words  are  restrained 
to  persons  of  the  like  description  with  those  speci- 
fied (p).  And,  therefore,  where  a  statute  (q)  recites 
that  the  Lord  s  day  is  much  broken  and  profaned 
by  carriers^  waggoners,  carters,  wainmen,  butchers^ 
and  drovers  of  cattle,  and  then  enacts  that  those 
persons  (naming  them)  shall  not,  by  themselves,  or 
any  other,  travel  upon  the  Lord  s  day,  and  the 
Lord^s  Day  Act  contains  the  words  previously 
recited,  it  has  been  determined  that  the  owner  or 
driver  of  a  stage  coach  is  not  included  within  the 
words  "other  person  whatsoever,"  forbidden  to 
exercise  his  calling  on  tiie  Lord's  day.  The  same 
construction  was  put  upon  the  Lord's  Day  Act  in 
a  subsequent  case,  that  of  Peaie  v.  Dicken  (r), 
where  it  was  decided,  Jirst,  that  an  attorney  was 
not  within  the  description  of  persons  intended  by 
the  statute ;  and  secondly,  that  if  he  were,  an 
agreement  made  on  Sunday  to  become  personally 
responsible  for  the  debt  of  a  client,  could  not  be 
said  to  &31  within  his  ordinary  calling. 

But  perhaps  the  second  point  illustrated  by  these 
cases  is  put  in  the  clearest  light  by  those  of  Drury 
v.  De  Fontaine  {$)  and  FenneU  v.  Ridler  (t),  in  the 

(p)  B^Sandiman  r.  Breach,  (g)  Stet.  3  Car.  1,  o.  1. 

7  B.  &  C.  96  ;  Queenr.  Nernll,  \r)  1  Cr.  M.  &  R  422. 

8  Q.  B.  452.     See  Bishop  v.  (»)  1  Taant.  131. 
Elliott,  24  L.  J.  (Ex.)  229;  11  (/)  6  B.  A  C.  406, 
Ex.113. 
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former  of  which  cases  it  was  considered  that  the 
sale  of  a  horse  on  a  Stmday  by  a  person  not  bdng 
a  horse-dealer,  was  not  void,  such  sale  not  being 
within  the  ordinary  calling  of  the  plaintiff;  and 
in  the  second,  that  a  horse- dealer  could  not  main-^ 
tain  an  action  upon  a  contrax^t  for  the  sale  and 
warranty  of  a  horse  bought  by  him  on  a  Sunday,  it 
being  obvious  that,  in  doing  so,  he  was  exercising 
the  business  of  his  ordinary  calling.  In  accord- 
ance with  these  cases^  it  has  been  decided  that  one 
tradesman  giving  another,  on  the  Lord's  day,  a 
guaratity  for  the  faithful  services  of  a  traveller  is 
not,  in  doing  so,  exerdsing  his  ordinary  calling  (u) ; 
and  the  same  conclusion  was  come  to  in  the  last  case 
upon  the  subject,  where  it  was  decided  that  a  recruit* 
ing  officer  enlisting  a  soldier  on  a  Sunday  is  not 

Sandaj  Bales.  The  cascs  in  which  the  Act  is  most  frequently 
sought  to  be  applied  are  those  of  sales»  of  which 
you  may  see  a  remarkable  instance  in  Simpson  v. 
Nichols  (y).  This  was  an  action  for  goods  sold  and 
delivered.  The  defendant  pleaded  that  they  were 
sold  and  delivered  by  him  to  the  plaintiff  in  the  way 
of  his  trade  on  a  Simday,  contrary  to  the  statute  ; 
the  plaintiff  replied,  that,  after  the  sale  and  deUvery 
of  the  goods,  the  defendant  kept  them  for  his  own 
use,  without  returning  or  offering  to  return  them, 

(u)  Norton  v.  Pmoell,  4  M.         (a;)  Wdton  y.  Ckunn,  16  Q, 
&  Gr.  42,    See  Searfe  v.  Mor^     B.  48. 
f^an,  4  M.  &  W.  270.  (y)  3  M.  &  W.  240. 
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and  had  thereby  become  liable  to  pay  as  much  as 
tbey  were  worth.  This  replication  was  considered 
to  be  no  answer  at  all  to  the  plea.  A  case  had 
been  cited  in  the  argument  (z),  where  the  defen^ 
danty  having  purchased  a  heifer  of  a  drover  on  a 
Simday,  and  having  afterwards  kept  it  and  ex- 
pressly promised  to  pay  for  it^  was  held  liable  by 
virtue  of  that  promisa  But  Mr.  Baron  Parke 
observed  (a)  that,  as  the  property  in  the  goods 
passed  by  delivery,  the  promise  made  on  the  follow- 
ing day  to  pay  for  them  could  not  constitute  any^ 
new  consideration,  and  therefore  he  doubted 
whether  that  case  could  be  supported  in  law.  Per- 
haps, however,  the  Court  considered  that  case  as 
within  the  rule  mentioned  ante,  page  187,  and  that 
the  express  promise  there  mentioned  might  revive 
the  precedent  consideration,  which  might  have  been 
enforced  at  law  through  the  medium  of  an  implied 
promise,  had  not  the  party  been  exempted  by  the 
positive  rule  of  law  forbidding  such  a  contract  on 
the  Lord's  day  (6).  . 

Yet,  from  the  application  of  the  Act  to  these 
cases  even  there  are  some  exceptions ;  some  created 
by  the  Act  itself,  which  permits  food  to  be  sold  in    . 
inns  and  cookshops  to  persons  who  cannot  be  other- 
wise provided,  and  for  the  sale  of  milk  at  certain 

(2)  WUliavM    V.    Paid,  6         (6)  See  Bcarfe  v.  MorgaUy 
Bing.  663.  4  M.  ik  W.   270.     See  per 

(a)  Simpson  v.  Nichoh,  5     Bosanqmt,  J.,  6  Bing.  655. 
M.  &  W.  702,  note. 
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houiB ;  others  by  10  &  11  Will.  IIL,  c  24,  s.  14, 
which  legalises  the  sale  of  mackerel  before  and 
after  divine  service  ;  others  by  6  &  7  Will.  IV., 
o.  37,  which  allows  bakers  to  carry  on  their  business 
to  a  certain  extent  and  under  certain  restrictions^ 
see  B.  14.  and,  indeed,  even  before  the  pa^g  of 
that  Act  or  of  the  34  Geo.  III.,  a  61,  on  the  same 
subject,  it  had  been  decided  that  a  baker  baking 
provisions  for  his  customers  was  out  of  the  purview 
of  the  Act  altogether,  as  being  a  work  of  neces- 
sity (c) ;  and  there  are  other  exceptions  created  by 
other  particular  enactments — ^as^  fer  instance,  in 
ease  of  hackney  carriages. 

Simony.  Another  class  of  contracts  &lla  within  the  prohi- 

bition of  th€l  Acts  aimed  against  simony.  There 
are  two  statutes  on  this  subject :  the  31  Eliz.  c.  6, 
and  12  Anne,  c.  12  ;  the  former  of  which  enacts 
that  if  any  patroUj  for  any  corrupt  consideration, 
by  gift  or  promise,  directly  or  indirectly,  shall  pre- 
sent or  collate  any  person  to  any  ecclesiastical 
benefice  or  dignity, — such  presentation  shall  be 
void,  the  presentee  shall  be  incapable  of  enjoying 
the  benefice,  and  the  Crown  shall  present  to  it  (d). 

12  Anne,  b.2,  The  other  statute  is  that  of  12  Anne,  a  2,  a  12, 
which  enacts,  that  if  any  pcirson,  for  money  or 
profit,  shall  procure  in  his  own  name,  or  in  the 
name  of  any  other,  the  next  presentation  to  any 

-  (c)  See  E.  v.  CoXy  2  Burr.  (d)  Goldham  v.  Edtoardn, 
7S5;.J2.  V.  Younger,  5  T.  R.  24  L.  J.  (C.  P.)  189;  18  C. 
449.  B.  389.      . 
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living  ecclesiaatical,  and  shall  be  presented  there^ 
iipon,  the  contract  is  declared  to  be  simoniacal,  and 
the  presentation  is  to  devolve  upon  the  Crown. 

It  was  decided  on  the  construction  of  the  former  si  Eiiz.  c.  6. 
Act,  that  of  Elizabeth,  very  soon  after  it  passed — 
that  a  contract  to  purchase  a  living  actually  vacant 
at  the  time  of  the  purchase  was  a  simoniacal  con* 
tract,  and  avoided  by  the  operation  of  the  statute. 
That  was  taken  for  granted  in  Baker  v.  Rogers  (e), 
which  was  decided  but  a  very  short  time  after  the 
passing  of  the  Act ;  but  stUl,  although,  after  the 
statute  of  Elizabeth,  it  was  admitted,  that  to  con- 
tract for  the  right  to  present  to  a  church  actually 
void,  was  simony,  yet,  it  was  also  held,  that  it  was 
not  simony  to  purchase  the  next  presentation  at  a 
time  when  the  chinrch  was  full,  and  it  was  therefore 
uncertain  when  that  presentation  would  accrue  {/). 
And  so  the  law  continues  to  be  to  this  day,  with 
a  qualification  introduced  by  the  statute  of  Anne, 
the  nature  of  which  I  am  about  to  explain  to  you. 

The  statute  of  Elizabeth,  and  the  decisions  upon  Eflfect  of  the 
it^  had,  as  I  have  just  said,  established  two  points  ;  Eiuabeth. 
first,  that  the  right  to  present  to  an  actually  void 
benefice  could  not  be  purchased  ;  secondly,  that  the 
light  of  next  presentation  might  be  so,  provided 
that  the  living  was  full  at  the  time  of  the  contract. 
Certain  clergymen  took  advantage  of  this  state  of 
the  law  to  purchase  next  presentationcf,  with  the 

(e)  Cro.  Eliz.  788.  Smith  v.  SMbome. 

If)   See     Cro.    Eliz.    685, 
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intention  of  presenting  themselves  upon  the  occur- 
rence of  a  vacancy.  This  practice,  being  considered 
highly  indecorous,  the  statute  of  the  12th  of  Anne 
was  passed  to  put  a  stop  to  it,  and  that  Act  renders 
it  illegal  and  simoniacal  on  the  part  of  a  clergyman 
to  purchase  the  next  presentation  to  a  living  actu- 
ally fiill,  and  to  present  himself^  leaving  the  right 
of  a  laymen  to  do  so  just  as  it  stood  before  under 
the  Act  of  Elizabeth. 

The  operation  of  these  two  statutes  was  elabor- 
ately discussed — first  in  the  Queen's  Bench,  and 
subsequently  in  the  House  of  Lords — ^in  the  great 
Case  of  Fox  v.  Bishop  of  Chester  {g).  In  that  case 
the  incumbent  of  a  living  was  exceedingly^ill,  and 
upon  his  death  bed.  The  proprietor  of  the  advow- 
son  and  another  peraon  being  aware  of  this,  and 
believing  that  his  death  was  at  hand,  agreed  for 
the  sale  of  the  next  presentation,  and  in  order 
to  carry  the  agreement  into  effect,  executed  a  deed 
a  fl^ours  Zj  before  hie  death,  which  pu^rt^l 
to  convey  the  advowson  to  the  vendee  for  ninety- 
nine  years,  but  contained  a  proviso  for  reconveyance 
as  soon  as  one  presentation  should  have  been  made. 
After  the  death  of  the  incumbent,  the  vendee  under 
this  deed  presented  a  clergyman  who  was  in  no 
way  privy  to  the  bargain ;  and,  consequently,  the 
only  question  was  as  to  the  legality  of  the  bargain 
itself,  and  it  was  strongly  urged  that  it  was  void  ; 

ig)  2  R  &  C.  635  j  and  6  Bing.  1. 
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for,  it  was  contended,  that  the  transaction  was  a 
fraud  upon  the  statute  of  Elizabeth,  since,  under 
the  circumstances^  the  living  was  for  .every  prao 
tical  purpose  vacant  at  the  time  of  the  contract, 
although  it  was  possible  that  the  incumbent  might 
Unger  on  for  a  few  hours  after  the  deUvery  of  the 
deed.  And  such  was  the  opinion  of  the  Coiut  of 
Queen's  Bench,  who  delivered  their  judgment  ac- 
cordingly. But  it  was  carried  to  the  House  of 
LordS)  and  there  reversed  according  to  the  unani- 
mous opinion  of  the  other  judges,  and  of  Lord 
EldoUy  who  was  at  that  time  Chancellor. 

Connected  with,  and,  indeed,  forming  a  part  of 
this  branch  of  the  subject,  are  the  decisions  with 
regard  to  resignation  bonds^  the  history  of  which  is 
extremely  curious. 

It  had  become  a  very  common  practice  when  the  Resignation 
patron  of  a  living  had  a  son  intended  for  the  Church, 
and  the  Uving  happened  to  become  vacant  during 
the  young  man's  minority,  for  the  patron  to  present 
a  clergyman,  who  entered  into  an  agreement  to 
resign  as  soon  as  the  patron's  son  should  be  of  age 
to  hold  the  preferment.  These  contracts  were 
usually  made  by  way  of  bond,  conditioned  to  resign 
on  the  contingency  happening,  and  which,  from  the 
nature  of  the  transaction,  acquired  the  name  of 
Resignation  Bonds.  At  first  a  doubt  was  enter- 
tained whether  these  bonds  did  not  offend  against 
the  provisions  of  the  Act  of  Elizabeth,  since  the 
clergyman  who  executed  such  an  instrument  could 
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hardly  be  said  to  have  been  presented  gratnitouaij, 
inasmuch  as  he  agreed  to  bind  himself  in  the  penal 
sum  as  a  condition  precedent  to  his  obtaining  the 
preferment^  and  inasmuch  as,  in  the  case  of  his 
refusing  to  resign,  and  allowing  the  penal  sum  to  be 
forfeited,  he  actually  would  have  given  up  that  sum 
of  money  for  the  sake  of  holding  the  living.  How-- 
ever,  in  Johnes  v.  Lawrence  (A),  first  the  Queen's 
Bench,  and  then  the  Exchequer  Chamber,  decided 
that  such  an  instrument  was  good :  and  the  rea- 
son assigned  for  this  was,  that  a  father  is  bound 
by  nature  to  provide  for  his  son  ;  and  therefore, 
that,  though  the  clergyman  was  presented  under 
an  agreement,  yet  it  was  not  an  agreement  upon 
any  corrupt  consideration,  but  more  resembled  the 
case  of  a  bond  to  resign  in  case  of  non-residence  or 
of  taking  any  other  living  which  had  both  been 
decided  to  be  for  the  good  of  the  public,  and  free 
from  any  objection  on  the  scoVe  of  simony.  But 
stiU  another  question  remained,  for  in  course  of 
time  it  became  usual  to  exact  from  the  clergyman  a 
bond  conditioned  to  resign — ^not  on  the  patron's  son 
or  any  other  particular  person  becoming  qualified 
to  hold  the  living — ^but  to  resign  generally  at  the 
request  of  the  patron  whenever  he  should  think 
proper  to  signify  it.  These  bonds,  which  were 
called  General  Resignation  Bonds,  stood,  it  is 
obvious,  on  a  different  footing  from  the  former  ones, 

{h)  Cro.  Jac.  248. 
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for  they  reduced  the  dergyman  to  a  state  of  com- 
plete dependence  on  the  will  and  pleasure  of  the 
patron.     However,  in  Ffytche  v.  The  BuJiop  of 
London  (t),  which  was  finally  decided  in  the  year 
1 783,  first  the  Court  of  Common  Pleas,  and  then 
that  of  the  King's  Bench,  decided  that  such  bonds 
were  valid.     But>  on  a  wnt  of  error  to  the  House 
of  Lords,  that  decision  was  reversed  by  a  majority 
of  lay  peers  voting  against  the  expressed  opinion  of 
a  majority  of  the  judges.     After  that  period  there 
was  for  a  long  time  a  strong  incUnation  on  the  part 
of  the  Courts  to  confine  the  authority  of  that  deci- 
sion of  the  peers  to  cases  precisely  similar  to  itself^ 
aa  you  wiU  see  from  the  judgments  in  Bagshaw  v. 
Boshsy  (i),  Partridge  v.   Whiston  (Z),  Newman  v. 
Newman  (m).     However,  at  last,  in  the  year  1826, 
the  matter  came  again  before  the  House  of  Lords 
in  the  case  of  Fletcher  v.  Lord  Sondes  (n),  imder 
the  following  circumstances. 

An  action  was  brought  in  the  Queen's  Bench  by 
Lord  Sondes  against  the  Reverend  William  Fletcher 
upon  a  bond  of  £12,000.  The  condition  was  not  to 
commit  dilapidations,  and  to  resign  within  a  month 
after  request  the  rectory  of  Kettering,  in  the  county 
of  Northampton,  to  which  Lord  Sondes  then  presenir 
ed  him,  in  order  that  his  Lordship  might  be  enabled 
to  present  one  of  two  younger  brothers,  whose  names 

(i)  1  East,  487.  (m)  4  M.  &  Sel.  66. 

(k)  4  T.  R  78.  (n)  3  Bing.  601,  in  Dom. 

(7)  Id.  359.  Phxs. 
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the  condition  specified  Upon  this  bond,  judgment 
was  allowed  to  go  by  default ;  and  a  writ  of  error 
being  brought  in  the  House  of  Lords,  the  judges 
were  called  on  to  deliver  their  opinions,  which  they 
all  did  with  the  exception  of  Mr.  J.  Bayley^  Mr.  J. 
Holroydy  and  Mr.  J.  LittUdale.  There  was  a  dif- 
ference of  opinion  amongst  them,  and  they  delivered 
their  opinions  therefore  seriatim — ^the  judges  who 
thought  the  bond  valid  being  L.  C.  J.  Best^  Mr.  J. 
Burroughs  and  Mr.  J.  Gasdee ;  those  who  thought 
it  invalid  being  the  L.  C.  J.  Abbott,  C.  B.  Alexander, 
Mr.  J.  J.  A.  Park,  B.  Garrow,  B.  Graham,  and  B. 
Hullock.  The  Chancellor  agreed  with  the  majority, 
and  the  judgment  of  the  Court  below  in  favour  of 
the  plaintiff  was  reversed.  Now,  the  bond  in  this 
case  was  not  a  general  resignation  bond.  It  was  a 
special  one  in  favour  of  the  obligee's  two  brothers. 
And  the  effect  of  this  decision  was»  not  only  to 
establish  the  decision  in  The  Bishop  of  London  v. 
Ffytche,  bui  to  overturn  the  decisions  which  had 
previously  taken  place  in  favour  of  special  resigna- 
tion bonds,  and  render  all  bonds  conditioned  for  the 
resignation  of  a  clergyman  illegal.  But  as  the  con- 
sequences of  this  would  have  been  exceedingly  hard 
upon  persons  who  had  executed  special  resignation 
bonds  at  the  time  when  they  were  looked  upon  aa 
legal,  the  Archbishop  of  Canterbury  immediately 
brought  in  a  bill  which  he  laid  on  the  table  of  the 
House  as  soon  as  the  Lords  had  assented  to  the 
Chancellor's  motion  to  reverse  the  judgment  of  the 
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Queen's  Bench  in  Fletcher  v.  L<yrd  Sondes,  and 
which  afterwards  passed  into  law.  It  is  the  7  &  8 
Gea  IV.,  a  25,  which  confirms  such  bonds  and  con- 
tracts if  made  before  the  9th  of  April,  1827,  the 
day  of  the  decision  in  Fletcher  v.  Lord  Sondes,  for 
resignation  in  favour  of  one,  or  one  of  two  specified 
persona  And  thus  the  law  continued ;  all  general 
bonds  of  resignation  being  void,  and  special  ones  in 
favour  of  one  person,  or  one  of  two  persons,  good  if 
before  April  9th,  1827,  and  void  if  subsequent  to 
that  day,  until  the  passing  of  the  9  Geo.  IV.,  c.  9  Geo.  iv.  c. 
94,  which  rendered  special  resignation  bonds  and 
contracts  entered  into  after  the  passing  of  that  Act 
good,  if  in  favour  of  one,  or  one  of  two  persons 
standing  in  the  relation  of  uncle,  son,  grandson, 
brother,  nephew,  or  grand-nephew  to  the  patron,  by 
blood  or  marriage. 

Thus  stands  this  curious  branch  of  law.  Resig- 
nation contracts  prior  to  April  9th,  1827,  being 
governed  by  7  &  8  Geo.  IV.,  c.  25,  conjointly  with 
the  statutes  of  Elizabeth  and  Anne ;  between  that 
day  and  the  passing  of  9  Geo.  IV.,  c.  94,  by  the 
statutes  of  Anne  and  Elizabeth,  as  explained  in 
Fletcher  v.  Lord  Sondes ;  and,  subsequently,  by  the 
9  Geo.  IV.,  a  94,  in  conjunction  with  the  statutes  of 
Anne  and  Elizabeth. 

Another  class  of  iUegal  contracts,  of  not  unusual  lUegai  chugoe 
occurrence,  consists  of  those  which  are  invalid,  on 
the  ground  that  they  amount  to  illegal  attempts 
to  charge  an  ecclesiastical  benefice.     The  obvious 
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impolicy  of  aUowiDg  the  provision  made  by  law  for 
the  support  of  the  church  to  be  diverted  to  secular 
purposes^  occasioned  the  enactment  of  the  13  Eliz. 
c.  20»  which  directs  that  all  chargings  of  benefices 
other  than  rents  reserved  upon  the  leases  which  the 
law  allows  to  be  made  should  be  void.  This  Act 
was  repealed  by  43  Geo.  III.,  c.  84,  but  revived 
again  by  ihe  repeal  of  the  latter  Act  by  57  Geo. 
III.,  c  99  (o).  The  cases  have  mostly  arisen  on 
contracts  made  for  the  purpose  of  dbarging  an 
annuity  granted  by  a  clergyman  upon  his  benefice. 
These  contracts  are  held  void  (p),  and,  where  it 
appears  on  the  &ce  of  a  warrant  of  attorney  given 
by  a  clergyman,  that  his  intention  in  executing  it 
was  that  the  benefice  should  be  sequestered  towards 
the  liquidation  of  an  annuity  or  other  charge,  the 
Court  will  set  it  aside  (q);  but  they  will  not  do  so 
where  no  intention  to  create  such  a  charge  appears 
on  the  fiuje  of  the  warrant  of  attorney  itself,  though 
its  effects  may  and  probably  will  be  to  occasion  an 
execution  to  issue,  under  which  the  profits  of  the 
benefice  will  be  sequestered  (r). 


(o)  Shaw  V.  Fritchardy  10 
B.  &  C.  241.  See  1  &  2  Vict, 
c.  106  i  Hawkins  v.  Qnther- 
cole,  6  De  G.  M.  &  G.  1 ;  24 
L.  J.  (Ch.)  332. 

(/?)  See  Mouya  v.  Leake,  8 
T.  R  411  ;  Alchin  v.  Hop. 
kins,  1  Bing.  N,  C.  99 ;  Flight 
V.  Salter,    1  B.  &  Ad.   673  j 


Walker  v.  Crofts,  20  L.  J. 
(Ex.)  257  j  6  Ex.  1,  8.  a 

(g)  Saltniarshe  v.  Hewett,  I 
A.  A  E.  812;  Mwla$id  v. 
WatMns,  9  Bing,  113.  See 
Hawkins  v.  Gathsreole,  24  L. 
J.  (Ch.)  332. 

(r)  Bendry  v.  Price^  7 
Dowl.     753;     Colebrook      v. 
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measores. 


A  oontract  may  also  be  ill^al  by  oontravening  niegii 
the   very  useftd   statutes  which  prescribe  a  uni- 
formity of   weights  and  measures  in  the  United 
Kingdom,   '  By  the  5  Geo.  IV.,  c  74,  a  23,  a  great 
number  of  statutes  upon  this  subject  were  repealed ; 
and  by  this  Act,  and  by  the  6  &  6  Will.  IV.,  c.  63, 
the  weights  and  measures  of  the  country  are  now 
regulated.     By  sect.  6  of  the  latter  Act  the  Win- 
chester bushel,  the   Scotch  eU,   and  all  local  or 
customary  measures  are  abolished,  and  every  person 
who  shall  sell  by  any  denomination  of  measure, 
other  than  one  of  the  imperial  measures  or  some 
multiple  or  aliquot  part  thereof,  shall  be  liable  to  a 
penalty  not  exceeding  405.  for  every  sale  {s) :  pro- 
vided that  this  Act  shall  not  prevent  the  sale  of 
any  articles  in  any  vessel,  where  such  vessel  is  not 
represented  as  containing  any  amount  of  imperial 
measure,  or    of    any    fixed,  local,   or    customary 
measure  theretofore  in  use.     By  sect.    7,  heaped 
measure  is  abolished,  and  all  bargains,  salcEf,  and 
contracts  which  shall  be  made  by  it,  are  rendered 
null    and   void;    and  articles    which  before  this 
Act  were  usually  sold  by  it,  may  be  sold  by  a 
measure,  filled  as  nearly  to  the  level  of  the  brim  as 
their  size  and  shape  will  admits  or  by  weight,  &  8. 
By  sect.  9,  coals  must  be  sold  by  weight,  and  all 

Laytan,    4  B.   &  Ad.    578 ;  («)  See  27   &  28  Vict    c. 

Moore  v.  Ramttden,  7  A«  &  £.  117,  to  render  permissiye  the 

898  ;  Sloane  v.  Packman,  11  use  of  the  metric  system. 
M.  A  W.  770, 

t2 
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articles^  except  the  precious  metals,  and  precious 
stones  and  drugs^  must  be  sold  by  Avoirdupois 
weight,  but  the  precious  metals  and  precious  stones 
may  be  sold  by  Troy  weight,  and  drugs,  when  sold 
by  retail,  by  Apothecaries'  weight — s.  10.  See  16 
A;  17  Vict.  c.  29.  By  sect.  11,  the  stone  is  to  con- 
sist of  14  pounds,  the  himdred  weight  of  8  stones, 
and  the  ton  of  20  hundred  weight.  Tt  has  been 
decided  that  this  statute  does  not  apply  to  contracts 
to  be  performed  abroad  (t),  but  only  to  contracts 
where  the  goods  are  to  be  weighed  or  measured  in 
this  country  ;  and  it  has  been  held,  that,  even  in 
this  country,  a  contract  for  the  sale  of  iron  by  the 
ton  long  weight,  consisting  of  20  hundred  weights, 
of  120  Iba  each,  is  not  illegal,  it  being  considered 
that  the  object  of  the  statute,  to  be  collected  from 
it,  was  to  abolish  local  and  customary  weights  and 
measures,  and  to  establish  uniformity,  and  conse- 
quently did  not  apply  to  a  weight  like  the  long 
hundred,  which  was  not  a  local  or  customary  weighty 
but  in  use  aU  over  the  country  {u). 

In  some  cases  also  joint-stock  companies  are  not 
able  to   make  a  legal  contract,  but  this  will  be 
treated  of  hereafter. 
Avignabie  I  have  now  touched  upon  the  classes  of  contracts 

coninctfl.  ,  , 

invalidated  by  express  enactment,  which  are  of 
most  frequent  practical  occurrence,  and  it  remains  to 

(0  Rossefer  v.   CahJmann,      (Ex.)  292  ;  10  Ex.  119,  S.  C; 
8  Ex.  361 ;  22  L.  J.  (Ex.)  128.      24  L.  J.  (Ex.)  259  ;  11  Ex. 
{a)  Jmtes  v.  Giles,  23  L.  J.      393,  Ex.  Ch. 
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mention  one  point,  also  arising  from  a  late  statute, 
which  has  done  away  with  a  distinction  which  was 
formerly  found  an  exceedingly  troublesome  one,  and 
frequently  very  unjust  in  its  operation. 

You  are  probably  aware  that  the  general  rule  of 
the  law  of  England  is,  that  a  contract  is  not  assign^ 
able ;  that  is,  that  a  man  who  has  entered  into  a 
contract  cannot  transfer  the  benefit  of  that  contract 
to  another  person,  so  as  to  put  that  other  person  in 
his  own  place,  and  entitle  him  to  maintain  an  action 
upon  it  in  case  of  its  non-performance.  But  you 
are  probably  also  aware  that  there  are  some  con- 
tracts which,  by  the  operation  either  of  a  statute  or 
of  some  peculiar  rule  of  commercial  law,  are  ex- 
empted from  the  operation  of  the  above  rule,  and 
rendered  transferable  in  the  same  way  as  any 
other  property  from  man  to  man. 

Such  are  bills  of  exchange,  which,  by  the  law  Bills  of 

,  ,  exchange 

merchant,  are  transferable  by  indorsement  if  pay-  given  for 
able  to  order — by  delivery  if  payable  to  bearer.  conaideraUons. 
Such,  too,  are  promissory  notes,  which,  by  the  statute 
3  4  4  Anne,  c.  9,  are  placed  on  the  same  footing  as 
bills  of  exchange.  Now,  where  some  one  of  these 
instruments  had  been  made  upon  an  illegal  con- 
sideration :  where,  for  instance,  a  bill  of  exchange 
was  accepted  for  an  illegal  gambling  debt,  it  is  ob- 
vious that  no  action  could  be  maintained  between 
the  original  parties  to  it ;  for  instance,  in  the  case 
I  have  just  put,  by  the  drawer  of  such  a  bill  against 
the  acceptor  of  it ;  for,  as  between  them,  it  is  the 
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common  case :  they  both  knew  of  the  illegality,  and 
nevertheless,  with  their  eyes  open,  made  it  the  con- 
sideration of  their  contract.  But  where  the  instru- 
ment had  gone  out  of  the  hands  of  the  person  to 
whom  it  was  originally  given,  and  had  got  into  the 
hands  of  some  third  person,  the  case  is  very  mudi 
altered;  for  he  might  not,  and  probably  did  not, 
know  of  any  illegality ;  and  if  he  did  not,  it  was 
hard  that  he  should  lose  the  benefit  of  that  for 
which  he  had  paid,  in  consequence  of  the  illegal  act 
of  other  persons,  in  which  he  did  not  participate^ 
and  of  which  he  did  not  know.  For  instance^  to 
take  again  the  same  example : — ^A.  loses  XI 00.  to  B. 
at  whist,  and  accepts  a  bill  for  the  amoimt.  If  B. 
afterwards  sues  A.  on  that  bill,  and  A.  pleads  the 
illegality,  this,  though  not  in  conformity  with  the 
principles  of  honour,  cannot  be  said  to  be  a  hard- 
ship upon  B.,  for  he  knew  when  he  sat  down  to 
play,  and  he  knew  when  he  drew  the  bill,  that  he 
could  not  enforce  such  a  demand  But  suppose, 
instead  of  himself  suing  on  the  acceptance,  he  had 
procured  C.  to  discoimt  it,  and  had  indorsed  it  to 
him,  and  C.  had  paid  fall  value  for  it,  and  knew 
nothing  of  the  gaming  debt  for  which  it  was  given, 
in  such  a  case  it  would  be  an  exceedingly  hard 
thing  indeed  to  prevent  C.  from  recovering  the 
amount  from  the  acceptor.  Yet,  notwithstanding 
this,  there  were  till  lately  several  cases  in  which 
he  would  have  been  precluded  from  doing  so. 
The  law  stood  thus : — Whenever  illegality  de- 


ILLEGAL  COKTRACTS.  279 

pended  on  the  common  law,  or  on  an  Act  of  Par- 
liament   which  did  not  in   express  terms  render 
the  security  votd^  there  the  Courts  applied  the  rule 
which  reason  and  justice  dictate,  and  held  that 
the  person  who  had  given  value  for  the  security, 
and  had  taken  it  without  notice  that   it  was  ef- 
fected by  an  illegality,  was  entitled  to  recover  upon 
it.      There  were,  however,  some  cases  in  which,  by  Where  niegai 
the  positive  enactments  of  particular  statutes,  the  in  hands  of 
security   was  rendered  void.     Such,  for  instance,  indonee. 
was  an  acceptance  of  the  description  I  have  just 
supposed,  given  for  a  gaming  debt.     Such,  also,  at 
one  period,  was  a  bill  or  note  given  upon  a  usurious 
consideration.     But  the  hardship  in  the  case  of 
usury  was  found  so  great,  that  a  particular  Act  (58 
Geo.  III.  c.  93),  was  passed  in  order  to  put  an  end 
to  it.     And  at  length,  stat.  5  &  6  WilL  IV.  c.  41, 
has  altogether  abolished  the  distinction   and  the 
grievances  which  it  occasioned,  by  enacting  that 
such  instruments  shall  be  no  longer  voidi  but  shall 
be  deemed  and  taken  to  have  been  given  for  an 
illegal  consideration ;  the  consequence  of  which  is, 
that   they  are  still  void  as  between  the  orimnal 
parties,  L  dso  «  agabrt  <U1  fem^  whoTve 
taken  them  with  the  notice  of  illegality,  or  after 
they  had  become  overdue,  or  without  giving  value 
for  them ;  but  good  in  the  hands  of  every  person 
who  has  given  value,  and  taken  the  instrument, 
before  it  was  due  and  bond  fide  {x). 

(.r)  See  supra,  p.  248. 
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AliiocgK  sbvse  the  jiiiing^  of  this  statute,  many 
alteratior^  hare  been  made  in  the  law  of  gaming, 
yet  the  siaL  5  &  6  WCL  lY.  a  41,  issdU  in  foroe  (y], 
and  the  law  is  still  as  jast  described. 
Voart-miaa       Tliere  is  One  oth^T  point   whidi  I  will   notice 

betore  altogether  learing  the  head  of  illegality.  I 
have  hitherto  spoken  of  iDegality  as  avoiding  a 
contract,  and  of  oootae  operating  by  way  of  defence 
to  any  action  brought  upon  the  contract  whic^  it 
affect&  But  put  the  case  that  an  illegal  contract 
has  been  in  part  performed — that  money,  for  in- 
stance, has  been  paid  in  pursuance  of  it — no  action 
will  lie  to  recover  that  money  hack  again.  At  an 
early  period  of  the  law  it  was  thought  that  such  an 
action  might  be  perhaps  maintainable  upon  the 
ordinary  principle,  that  an  action  will  lie  to  recover 
back  money  which  has  been  paid  on  a  consideration 
which  has  fiuled.  Thus,  for  instance,  in  the  common 
case  of  an  insurance,  supposing  that  I  insure  a  ship 
during  a  voyage,  and  she  never  sails  upon  it,  I 
should  be  entitled  to  recover  back  the  money  as 
paid  upon  a  consideration  which  had  fisdled  :  for  the 
consideration  for  my  paying  the  premium  was  the 
risk  the  underwriter  was  to  take  upon  himself; 
but  as  the  risk  was  to  be  contemporaneous  with  the 
voyage,  and  as  that  never  commenced,  so  neither 

(y)  8   &   9   Vict.    c.    109,  within  the  equity  of  this  sta- 

B.  15.     See  Bay  ley  on   Bills,  tute,  Hawker  v.  Hattetcilly   2 

by  Dowdeftwoll,  524.     It  has  Sm.  &  Giff.  194. 
hc'on    h(»l(l    that    bonds    are 
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did  the  risk,  and,  consequently,  nothing  was  ever 
given  in  exchange  for  the  money.  So,  in  the  ordi- 
nary  case  of  an  action  for  a  deposit  If  A.  sells 
an  estate  to  B.,  B.  paying  a  part  of  the  purchase- 
money  as  a  deposit,  if  A.  afterwards  prove  unable 
to  make  out  a  title,  B.  may  recover  back  the  money 
deposited  for  the  consideration  ;  for  the  sale  has 
become  abortive.  Such  are  the  common  cases,  and 
the  common  rule:  where  money  has  been  paid 
upon  a  consideration  which  totally  fails,  an  action 
will  lie  to  recover  it  back  again.  But  it  is  other- 
wise where  the  contract  was  an  illegal  one.  Where 
money  is  paid  in  pursuance  of  an  illegal  contract, 
the  consideration  of  course  fails,  for  it  is  impossible 
for  the  party  who  has  paid  the  money  to  enforce 
the  performance  of  the  illegal  contract.  Still,  no 
action  will  Ue  to  recover  it  back  again.  The  reason 
of  this  is,  that  the  law  will  not  assist  a  party  to  an 
ill^al  contract.  He  has  lost  his  money,  it  is  true, 
but  he  has  lost  it  by  his  own  folly  in  entering  into 
a  transaction  which  the  law  forbids.  You  will  see 
instances  of  this  in  the  cases  cited  below  (z),  the 
last  of  which  is  the  very  case  I  put,  that  of  an  in- 
siunnce,  in  which,  if  the  risk  be  not  run,  the  pre- 
mium may  be  recovered  back  again  ;  but  in  livh- 
hock  v.  Potts  the  insurance  was  an  illegal  one,  and 
it  was  therefore  held  that,  though  it  could  not  have 

(z)  M'KinneU  v.  Robinson^  ing  v.  Morris,  Cowp.  790  • 
3  M.  &  W.  441 ;  Howson  v.  and  Lubbock  v.  Potts,  7  East, 
Hancock,  8  T.  R  575  ;  J?rofWi-      449. 
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been  enforced,  the  insured  should  not  recover  back 

the  premium.     The  point  is  fordbly  put  by  L.  C.  J. 

Wilmot,  in  his  celebrated  judgment  in  Collins  v. 

Blantern,  which  I  have  several  times  cited  from  2 

Wilson,  341.     **  Whoever,**  says  his  Lordship,  **  is  a 

party  to  an  unlawful  contract,  if  he  have  once  paid 

the  money  contracted  to  be  paid  in  pursuance 

thereof,  he  shall  not  have  the  help  of  a  Court  to 

fetch  it  back  again.     Tou  shall  not  have  a  right  of 

action  when  you  came  into  a  Court  of  Justice  in 

this  unclean  manner  to  recover  it  back.** 

Cmcs  in  To  this  rule,  however,  there  are  two  exceptions  : 

paid  on  iUegai  The  first  Is^  wkcre  the  illegality  is  created  by  some 

berecoveredf  Statute,  the  object  of  which  is  to  protect  one  class  of 

men  against  another,  or  where  the  illegal  contract 
has  been  extorted  from  one  party  by  the  oppression 
of  the  other.  In  cases  of  this  sort,  although  tiie 
contract  is  illegal,  and  although  a  person  belonging 
to  the  class  against  whom  it  is  intended  to  protect 
others  cannot  recover  money  he  has  paid  in  pursu- 
ance of  it,  yet  a  person  belonging  to  the  class  to  be 
protected  may,  since  the  allowing  him  to  do  so 
renders  the  Act  more  efficacious.  You  will  see  this 
proposition  illustrated  by  the  case  of  Smith  v. 
Bromley  (a),  which  turned  on  the  application  of 
one  of  the  old  Bankrupt  Acts.  That  Act^  to  pre- 
vent practices  on  bankrupts  who  had  not  obtained 
their  certificates,  and  who  for  the  sake  of  obtaining 

(a)  2  Dougl.  696,  note. 
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them  were  likely  to  be  willing  to  submit  to  any 
terms,  however  hard,  that  might  be  imposed  upon 
them,  vacated  all  securities  given  by  the  bankrupt 
or  any  one  on  his  behalf  in  consideration  of  the 
signature  of  the  certificate.  A  creditor  refused  to 
sign  the  certificate  unless  a  sum  of  money  was 
paid  him  by  a  Mend  of  the  bankrupt's,  and,  the 
money  having  been  paid,  it  was  held  that  the  per- 
son who  paid  it  might  recover  it  back  again.  In 
like  manner  one  of  the  old  Lottery  Acts  forbade, 
under  a  penalty,  the  ensuring  of  lottery  ticketa 
The  plaintiff  had  paid  a  sum  of  money  to  the 
lottery  office  keeper  as  premiimis  for  the  purpose 
thus  forbidden,  and  was  held  entitled  to  recover  it 
back  as  money  received  to  his  use  (6).  The  Acts 
against  usury  (now  repealed),  made  the  taking 
money,  reward,  or  promise  of  reward,  by  the  in- 
former or  plaintiff  suing  for  the  penalties  of  usury, 
in  order  to  compound  with  any  person  offending 
against  those  laws,  very  highly  penal :  the  object 
being  to  prevent  the  person  so  offending  from  being 
harassed  by  vexatious  actions  and  informationa 
It  was,  therefore,  held,  that,  where  the  defendant 
had  in  a  former  action  sued  the  plaintiff  for  the 
penalties  of  usury  in  a  transaction  with  another 
person,  and  the  plaintiff  had,  in  order  to  get  rid  of 
that  penal  action,  compounded  with  the  defendant, 
by  paying  him  a  large  sum  of  money,  he  might 

(b)  Jaeqttes  v.  Chlightly,  2      1  H.  Bl.  65. 
BL  1073 ;  Jacques  v.  Withy, 
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recover  it  back  from  the  defendant^  the  prohibition 
against  compounding  such  actions  being  made  for 
the  protection  of  the  party  sued  in  them.  The 
Court  considered,  that^  although  the  plaintiff  was 
guilty  of  usury,  and  liable  to  the  penalties  for 
usury,  he  was  not  Hable  to  be  harassed  by  actions 
commenced  for  the  piupose  of  being  compounded. 
His  criminality  was  collateral  to  the  offence  of 
compounding;  his  consciousness  of  his  usurious 
dealings  and  dread  of  the  consequences  laid  him 
at  the  mercy  of  the  defendant^  and  enabled  the 
latter  to  effectuate  an  act  of  extortion  by  procuring 
the  payment  of  a  sum  of  money :  and  that,  in 
respect  of  the  criminal  offence  of  compounding, 
the  plaintiff  was  the  person  whose  situation  was 
taken  advantage  of  against  the  object  of  the  sta- 
tute, which,  for  his  protection,  made  such  com- 
pounding illegal  (c). 

Very  similar  to  the  case  of  Smith  v.  Bromley, 
above  cited,  is  that  of  Smith  v.  Cki^e  (d),  where 
the  defendant,  who  was  a  creditor  of  the  plainti£^ 
entered  into  an  agreement  with  the  plaintiff  and 
his  other  creditors,  to  accept  a  composition  of  10s. 
in  the  pound  on  the  debts  due  to  them  from  the 
plaintiff  The  defendant  would  not  enter  into  this 
agreement  except  upon  the  consideration  that  the 
plaintiff  should  give  him  his  promissory  note  for 

(c)  Williaina  v.  IletUey,  8     Atkinson  v.  Denby,  31   L.  J. 
East,  378.  (Ex.)  362  ;  7  H.  &  N.  934, 

(d)  6    M.    &    Selw.    160.      Ex.  Ck 
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the  remainder  of  his  debt  The  note  was  given, 
the  10^.  in  the  pound  paid,  the  defendant  passed 
away  the  note,  and  the  owner  compelled  the  plain- 
tiff to  pay  it.  The  Court  decided  that  the  plaintiff 
might  recover  back  from  the  defendant  the  amount 
of  the  note  so  paid.  In  this  case  it  was  strongly 
argued,  that,  both  parties  having  been  guilty  of  a 
fraud  upon  the  creditors,  the  case  was  within  the 
rule  in  pari  delicto  potior  est  conditio  defendentis ; 
but  Lord  EUenhorough  said,  "  this  is  not  a  case  of 
par  delictum^  but  of  oppression  on  one  side,  and 
submission  on  the  other  ;  it  can  never  be  predicated 
as  par  delictum^  when  one  holds  the  rod,  and  the 
other  bows  to  it ;  there  was  an  inequality  of  situa- 
tion between  these  parties — one  was  creditor,  the 
other  debtor,  who  was  driven  to  comply  with  the 
terms  which  the  former  chose  to  enforce.  And  is 
there  any  case,  where,  money  having  been  obtained 
extorsively  and  by  oppression,  and  in  fraud  of  the 
party's  own  act  as  it  regards  the  other  creditors,  it 
has  been  held  that  it  may  not  be  recovered  back  ? 
On  the  contrary,  I  believe  it  has  been  \miformly 
decided,  that  an  action  lies.'' 

This  case  has  been  approved  and  acted  on  in  the 
more  recent  case  of  Horton  v.  Riley  (e),  where  the 
defendant^  being  a  creditor  of  the  plaintiff  entered 
into  a  similar  agreement  to  that  in  Smith  v.  CuffCy 
with  the  plaintiff  and  his  other  creditors^  but  at 

(c)  11  M.  &  W.  492.     See     (C.  P.)  1. 
Eraser  v.  Pendleimry,  31  L.  J. 
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the  same  time  agreed  ^ith  the  plaintiff  himself 
privately  to  give  him  his  promissoiy  note  for  the 
remainder  of  the  deht,  which  note  the  plaintiff 
promised  to  keep  in  his  own  hands,  hut  he  nego- 
tiated the  note,  and  the  holder  enforced  payment 
from  the  plaintiff  Under  these  circumstances,  it 
must  be  evident,  that^  if  sued  by  the  defendant 
upon  the  note,  he  would  have  had  a  good  defence 
against  him.  Of  this  defence  he  was  deprived  by 
the  defendant's  having  handed  the  note  over, 
whereby  the  plaintiff  was  compelled  to  pay  the 
money,  and  had  therefore  a  right  to  recover  it  back 
from  the  defendant.  "  The  agreement  in  this  case,'* 
said  Lord  AhingeVy  '^  makes  it  a  stronger  case  even 
than  Smith  v.  Cu/fe^  and  I  see  no  reason  why  we 
should  depart  from  that  decision.'' 
stakeholder.  The  Other  exception  is,  that,  when  money  has  been 
paid  in  pursuance  of  an  illegal  contract^  hut  paid 
not  to  the  other  cmvtracting  party^  but  to  a  stake- 
holder, then  either  party  may  recover  it  bach  again ; 
for  instance,  if  parties  agreed  to  play  at  an  ill^al 
game,  and  each  deposited  his  stake  in  A.'s  hands, 
either  might  recover  it  back  from  A.;  for  it  is 
obvious^  that^  in  this  case,  to  allow  the  money  to  be 
recovered  is  to  allow  the  parties  a  locits  pomitentice, 
within  which  they  may  repent  of  their  illegal  con- 
tract, and  refrain  from  completing  it  at  aU.  Thus 
it  was  held,  before  the  recent  alterations  of  the 
Gaming  Acts,  and  would,  as  appears  by  what  has 
been  said  upon  that  head  of  law,  be  so  now,  that  if 
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a  wager  be  deposited  with  a  stakeholder,  to  be  paid 
over  on  the  event  of  a  battle  to  be  fought  by  the 
parties  laying  the  wager,  and  it  be  demanded  from 
him  before  it  has  been  paid  over  (/),  the  party 
demanding  may  recover  it  from  the  stakeholder, 
although  the  battle  has  been  fought  {g),  but  it  did 
not  appear  which  party  had  succeeded. 

The  law  on  this  point  has  commonly  been  illus- 
trated in  the  case  of  stakeholders,  as  these  cases 
show;  but  where  the  party  receiving  the  money, 
receives  it  in  pursuance  of  any  agreement  between 
him  and  the  other  party,  according  to  which  he  is 
to  apply  it  to  an  illegal  purpose,  the  other  may 
recover  it  before  it  is  so  applied  {h). 

I  have  now  done  with  the  contract  itself  I  have 
stated  the  various  points  relating  to  the  contract 
itselj^  the  consideration,  and  the  effect  of  illegality 
on  either.  In  the  next  Lecture  I  shall  speak  of  the 
parties  to  it. 

(/)  Holland  v.  EusseU,  32  221 ;  Hodson  v.  Terril,  1  C. 

L.  J.  (Q.  B.)  297.  &  M.  797 ;   BaUy  v.  Mar- 

(g)  See    Cottm   v.    Thur-  riott,  5  C.  B.  818,  Q.  B. 

land,  6  T.  R  405 ;  Smith  v.  (h)  Bone  v.  EJdess,  29  L.  J. 

Bickmore,  4  Taunt  474 ;  Has-  (Ex.)  .438. 
tdow  y.  Jackson^  8  B.  &  C. 


288 


LECTURE   VIII. 

PARTIES    TO   CONTRACTS. — WHO   ARE    INCOMPETENT 
TO   CONTRACT. — INFANTS. — ^WIVES. 

Parties  to  The  next  branch  of  the  subject  relates  to  the 

con  rac  .        parties  to  the  contract     Now  this,  you  will  at  once 

perceive,  involves  a  double  consideration. 

Firsty  regarding  the  ability  of  the  parties  to  the 
contract  to  contract  at  all. 

Secondly y  regarding  their  ability  to  enter  into 
this  or  that  particular  sort  of  contract ;  for  (as  I 
shall  have  to  explain  more  at  length  to  you)  there 
are  persons  who  are  allowed  by  the  law  to  contract, 
but  are  not  allowed  to  contract  in  the  same  way  as 
an  ordinary  individual ;  for  instance,  a  corporation 
may  contract  by  deed,  but  cannot,  except  in  certain 
cases  which  I  shall  presently  specify,  contract  in  any 
other  manner.  However,  although  these  two  con- 
siderations are  in  themselves  distinct,  yet  I  think 
the  better  and  more  intelligible  plan  will  be  to  deal 
with  both  of  them  together,  specifying,  one  by  one, 
those  classes  of  peraons  regarding  whose  power  to 
contract  the  law  contains  any  particular  provisions, 
and  pointing  out,  while  treating  upon  each  of  them, 
in  what  cases  they  are  disabled  from  entering  into 
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any  contract,  and  in  what  cases,  although  allowed 
to  contract,  they  are  obliged  to  do  so  in  a  particular 
form. 

Now,  I  need  hardly  tell  you  that,  primdfaciey  Penonai 
any  subject  of  the  realm  has  power  to  enter  into  S^traS! 
any  contract  not  rendered  ill^al  by  the  provisions 
of  the  statute  or  common  law ;  and,  therefore,  the 
cases  to  which  I  am  now  to  advert  are  cases  of  com- 
plete or  partial  disability ;  cases  in  which  a  contract^ 
which  would  have  been  good  if  entered  into  by  an 
ordinary  individual,  is,  when  entered  into  by  some 
particular  individual,  invalid,  because  that  indivi- 
dual happens  to  fall  within  a  class  of  persons  who 
either  do  not  possess  ability  to  contract  at  all,  or  do 
not  possess  ability  to  contract  in  that  particular  way. 

The  first  of  these  classes  of  persons  to  which  I 
shall  advert,  is  that  of  Infants, 

The  general  principle  which  regulates  this  branch  infSuit«. 
of  the  law  is»  that  until  an  individual  has  attained 
the  age  of  twenty-one,  which  period  the  law  has 
selected  as  that  at  which  a  person  of  average  ca- 
pacity may  fairly  be  supposed  to  have  attained 
sufficient  experience  to  render  his  natural  faculties 
fully  available  in  the  practical  business  of  the 
world,  it  is  neceBflaiy  to  shield  him  from  the  dangers 
of  becoming  a  prey  to  others  willing  to  take  an 
advantage  of  his  inexperience ;  and  as  there  are  no 
means  of  doing  this  except  by  placing  him  under 
a  limited  disability  to  contract,  he  is  accordingly 
placed  under  such  limited  disability.     But^  inas- 
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much  as  to  place  him  under  a  total  disability  might 

have  the  eflfect  of  preventing  him  from  attaining 

Are  partially    objects  not  oulv  not  detrimental,  but  of  the  utmost 

disabled  from  , 

contraoUng.      advantage  to  him,  he  is,  in  order  to  avoid  this  risk, 

permitted  to  bind  himself  to  a  certain  extent,  since 
otherwise  he  might  be  unable  to  obtain  food,  dothes, 
or  education,  though  certain  to  possess  at  no  very 
distant  period  the  means  of  amply  paying  for  them 
all 

May  contract        The  general  principle  therefore  is,  that  an  in&nt 

for  neoessariea.  .  . 

may  bind  himself  by  a  contract  for  what  the  law 
considers  necessaries^  but  not  by  any  other  con- 
tract. We  will  consider,  therefore,  what  it  is  that 
the  law  comprises  imder  this  denomination. 

Now,  it  is  well  established  by  the  decisions,  that 

imder  the  denomination  necessaries  fall  not  only  the 

^  food,  clothes,  and  lodging  necessary  to  the  actual 

What  are        support  of  life,  but  likewise  means  of  education 

necessaries  for         , 

infanta.  Suitable  to  the  infants  degree,  and  all  those  accom* 

modations,  conveniences^  and  even  matters  of  taste, 
which  the  usages  of  society  for  the  time  being 
render  proper  and  conformable  to  a  person  in  the 
rank  in  which  the  infant  movea  The  question 
what  is  conformable — what  iS|  in  the  legal  sense  of 
the  word,  necessary — ^is,  in  each  case,  to  be  decided 
by  a  jury  (a) ;  but  these  are  the  principles  by  which 
the  judge  ought  to  direct  the  jury  that  their  deci- 
sion  should  in  each  particular  case  be  guided.     It 

(/r)  Ryder  v.  WtmihweU,  37  L.  J.  (Ex.)  48. 


PARTIEB  TO   CONTBACTS.  ^91 

IS  impossible  to  understand  this  subject  practically, 
so  as  to  be  able  to  say  with  tolerable  certainty  what 
would  be  the  decision  on  this  or  that  particular 
case,  except  by  a  familiarity  with  similar  ones^  I 
will  therefore  refer  you  to  a  number  of  decided  cases, 
containing,  in  my  judgment,  the  best  illustrations 
of  the  matter. 

The  two  cases  of  Peters  v.  Fleming  (6),  and 
Harrison  v.  Fane  (c),  in  one  of  which  the  infant 
was  held  liable,  and  in  the  other  not,  appear  to 
me  to  furnisb  good  examples  of  the  distinctions  of 
which  I  am  speaking. 

In  Peters  v.  Fleming^  the  plaintifl^  who  was  a 
jeweller,  brought  an  action  of  debt  against  an  infant 
who  pleaded  his  infancy  by  way  of  defence ;  the 
plaintiff  replied  that  the  goods,  for  the  price  of 
which  he  sued,  were  necessaries  suitable  to  the 
estate,  degree,  and  condition  in  life  of  the  infant ; 
on  which  issue  was  joined,  and  the  question  to  be 
tried  was,  whether  they  were  or  were  not  so.  It 
turned  out  that  the  infant  was  the  eldest  son  of  a 
member  of  Parliament,  who  was,  also,  a  gentleman 
of  fortune,  and  that  the  in&nt  was  an  under* 
graduate  of  the  University  of  Cambridge,  and 
resided  at  the  University.  The  articles  supplied 
were  four  rings,  a  gold  watch-chain,  and  a  pair  of 
breast-pins.  The  jury  Ibund  that  these  articles 
were  necessaries,  and  a  motion  was  made  to  set  aside 

(b)  6  M.  &  W.  42.  (c)  1  M.  &  Gr.  550. 
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the  verdict  as  contrary  to  evidence.  The  Court  of 
Exchequer,  however,  refused  to  interfere.  Baron 
Parke  said, — **  It  is  perfectly  dear,  that,  from  the 
earliest  time  down  to  the  present,  the  word  neces^ 
saries  was  not  confined  to  such  articles  as  were 
necessaiy  to  the  support  of  life,  but  extended  to 
articles  fit  to  maintain  the  particular  person  in  the 
state,  station,  and  degree  of  life  in  which  he  is ;  and 
therefore,  we  must  not  take  the  word  *  necessaries ' 
in  its  unqualified  sense,  but  with  the  qualification 
above  pointed  out  The  question,  therefore,  is, 
whether  there  was  any  evidence  to  go  to  the  jury 
that  any  of  these  articles  were  of  that  description. 
I  think  there  are  two  that  might  fall  under  that 
description,  namely,  the  breast-pin  and  the  watch- 
chain.  The  former  might  be  a  matter  either  of 
necessity  or  of  ornament.  The  usefulness  of  the 
other  might  depend  on  this,  whether  the  watch  was 
necessary  ?  If  it  was,  then  the  chain  might  become 
necessary  itself  Now,  it  is  impossible  that  a  judge 
could  withdraw  from  the  consideration  of  a  jury 
whether  a  watch  was  necessary  for  a  young  man  at 
college,  and  of  the  age  of  eighteen  or  nineteen,  to 
have.  That  being  so,  it  is  equally,  as  fiax  as  the 
chain  is  concerned,  a  question  for  the  juiy.  There 
was  therefore  evidence  to  go  to  the  jury.  The  true 
rule  I  take  to  be  this,  that  all  such  articles  as  are 
purely  ornamental  are  not  necessary,  and  are  to  be 
rejected,  because  they  cannot  be  requisite  for  any 
one,  and  for  such  matters  therefore  an  infant  cannot 
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be  made  responsible.  But  if  they  were  not  strictly 
of  this  description,  then  the  question  arises  whether 
they  were  bought  for  the  necessary  use  of  the 
party,  in  order  to  support  himself  properly  in  the 
degree,  state,  and  station  of  life  in  which  he  moved. 
If  they  were,  for  such  articles  the  infant  may  be 
made  responsible.'' 

On  the  other  hand,  in  Harrison  v.  Fane  (d),  an 
action  was  brought  by  a  livery  stable-keeper  for  the 
hire  of  horses ;  the  defendant  pleaded  infancy,  and 
the  plaintiff  replied  that  the  horses  furnished  were 
necessary  for  the  infant,  upon  which  issue  was  joined. 
It  turned  out,  on  the  trial,  that  the  defendant  was 
the  younger  son  of  a  gentleman  who  had  once  been 
a  member  of  Parliament,  and  who  had  a  family  of 
five  children.  The  defendant,  the  infant,  kept  a 
horse  of  his  own,  and  sometimes  hunted  with  his 
father's  hounds.  Under  these  circumstances  the 
judge  who  tried  the  cause  thought  that  the  horses 
were  not  necessaries,  and  directed  the  juiy  accord- 
ingly; but  the  jury  thought  proper,  nevertheless,  to 
find  their  verdict  for  the  plaintiff  The  Courts  con- 
sidering it  a  perverse  one,  and  contrary  to  law,  set 
it  aside,  the  L.  C.  J.  observing  that  he  would  not  say 
that  horses  could  not  be  necessaries  under  any  cir- 
cumstances, but  that  no  evidence  was  given  that 
they  were  so  in  the  present  case.  With  regard  to 
L.  C  Justice's  remark,  I  feel  no  difiBculty  in  putting 

(ft)  1  M.  &  Gr.  550. 
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a  case  in  which  a  horse  might  be  ooosidered  necesr- 
sary.  Suppose,  for  instanoe,  the  in&nt  were  a 
young  man  in  a  genteel  station  of  life,  and  had 
been  ordered  horse  exercise  by  a  medical  attendant. 
Thus,  in  a  case  subsequently  decided  {e\  soda 
water,  oranges,  and  jellies,  for  an  infant  under- 
graduate at  college,  were  held,  primdfacie^  not  to 
be  necessaries,  though  they  might  have  been  shown 
to  have  been  so.  "  This,"  said  Mr.  Baron  FarkCy 
"  is  the  case  of  a  young  man  resident  in  the  town, 
and  having  from  his  coUege  everything  necessary 
for  a  person  in  statu  ptipillari"  Had  there  been 
evidence  that  his  medical  attendant  recommended 
them,  they  would  imdoubtedly  have  been  considered 
necessaries  (f).  The  case  of  Hands  v.  Slaney,  (g), 
also  well  illustrates  both  these  propositions,  for  in 
that  case  it  was  held  that  a  captain  in  the  army, 
imder  age,  was  liable  for  a  livery,  ordered  by  him 
for  his  servant,  but  not  for  cockades  given  to  the 
soldiers  of  his  company.  Lord  Kenyan  thought 
it  was  proper  for  a  gentleman  in  the  defendant's 
situation  to  have  a  servant,  and  if  proper  to  have 
a  servant,  that  servant  should  have  a  livery,  but 
the  cockades  could  not  be  necessaries.  If  the 
articles  supplied  to  the  infant  are  in  their  own 
nature  necessaries,  considering  the  infant's  degree 
and  station,  it  is  immaterial  that  he  had  such  an 

(p)  Brooker  v.  Scott,  11  M.      5  Q.  B.  606. 
&  W.  67.  (g)  8  T.  R  578 ;  Coates  v. 

(/)  Wharton  v.  Mackenztfy      WilsoTi,  5  Esp.  152. 
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cdlowance  paid  to  him  as  might  have  enabled  him 
to  pay  ready  money  for  them  (A).  Nor  is  it  neces- 
sary for  a  tradesman  before  supplying  an  infant 
with  goods,  to  make  inquiries  as  to  the  degree  in 
which  he  is  ahready  supplied  with  goods  of  the  like 
kind  (i),  although,  if  the  infant  is  fully  and  amply 
supplied,  the  goods  furnished  by  the  tradesman  can- 
not be  necessaries,  and,  therefore,  he  supplies  them 
at  his  peril  iji). 

It  has  always  been  considered  that  necessaries  for 
an  infant's  wife  and  children  are  necessaries  for 
himself  (Z),  a  doctrine,  which,  together  with  that  of 
an  infant  s  liability  generally,  is  so  fully  and  clearly 
explained  in  the  judgment  of  the  Court  of  Ex- 
chequer, in  the  case  of  Chappie  v.  Cooper  (m),  that 
it  deserves  to  be  carefully  studied.  "  It  seems  clear," 
said  Mr.  Baron  Alderson^  delivering  the  judgment 
of  the  Court,  '^  that  an  infant  can  contract  so  as  to 
bind  himself  in  those  cases  where  it  is  necessary 
for  him  to  have  the  things  for  which  he  contracts  ; 
or  where  the  contract  is,  at  the  time  he  makes  it^ 
plainly  and  unequivocally  for  his  benefit.  It  is  with 
the  former  class  that  we  are  concerned.  Things 
necessary  are  those  without  which  an  individual 
cannot  reasonably  exist.      In  the  first  place,  food, 

(h)  Burgltart  v.  Hall,  4  M.  2  W.  Bl.  1325. 

&  W.  727.  (/)  Turner  v.  TrUhy,  1  Str. 

(i)  Brayshaw  v.   Eaton,    5  168. 

Bing.  K  C.  231.  {m)  13  M.  &  W.  252, 

{k)  Bainbridge  v.  Pickerhnj, 
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raiment  lodging,  and  the  lika  About  these  there  is 
no  doubtw  Again,  as  the  proper  eultivation  of  the 
mind  is  as  expedient  as  the  support  of  the  body, 
instruction  in  art  or  trade,  or  intellectual,  moral, 
and  religious  information  may  be  a  necessary  also. 
Again,  as  man  lives  in  society,  the  assistance  and 
attendance  of  others  may  be  a  necessary  to  his  well- 
being.  Hence,  attendance  may  be  the  subject  of 
an  infant's  contract.  Then  the  classes  being  estab- 
lished, the  subject-matter  and  extent  of  the  contract 
may  ^aiy  according  to  the  state  and  condition  of 
the  inffimt  himsel£  His  clothes  may  be  fine  or 
coarse,  according  to  his  rank ;  his  education  may 
vary  according  to  the  station  he  is  to  fill ;  and  the 
medicines  wiU  depend  on  the  illness  with  which  he 
is  afflicted,  and  the  extent  of  his  probable  means 
when  of  age.  So,  again,  the  nature  and  extent  of 
the  attendance  will  depend  on  his  position  in 
society ;  sjfxd  a  servant  in  livery  may  be  allowed  to 
a  rich  infant,  because  such  attendance  is  commonly 
appropriated  to  persons  in  his  rank  of  life.  But  in 
all  these  cases  it  must  first  be  made  out  that  the 
class  itself  is  one  in  which  the  things  furnished 
are  essential  to  the  existence  and  reasonable  advan- 
tage and  comfort  of  the  infant  contractor.  Thus^ 
articles  of  mere  luxury  are  always  excluded,  though 
luxurious  articles  of  utility  are  in  some  cases  al- 
lowed. So,  contracts  for  charitable  assistance  to 
others,  though  highly  to  be  praised,  cannot  be 
allowed  to  be  binding,  because  they  do  not  relate 
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to  his  own  personal  advantage.  In  all  cases  there 
must  be  personal  advantage  from  the  contract 
derived  to  the  infant  himsel£  It  is  manifest,  we 
think,  that  this  principle  alone  would  not  be  suffi- 
cient to  decide  the  present  case.  For  it  would  be 
difficult  to  say  that  there  is  any  personal  advantage 
necessarily  derived  to  an  infant  from  the  mere 
burial  of  a  deceased  person.  But  there  is  another 
consideration  which  arises  out  of  the  circumstances 
of  this  case,  which  may,  we  think,  materially  affect 
the  defendant's  liability.  This  is  the  case  of  an 
infant  widow^  and  the  burial  that  of  her  husband, 
who  has  left  no  property  to  be  administered.  Now, 
the  law  permits  an  infant  to  make  a  valid  contract 
of  marriage ;  and  all  necessaries  furnished  to  one 
with  whom  he  becomes  one  person  by  or  through 
the  contract  of  marriage,  are,  in  point  of  law,  neces- 
saries to  the  infant  himself.  Thus,  a  contract  for 
necessaries  to  an  infant's  wife  and  lawful  children  is 
used  by  Lord  Bacon  as  one  of  the  illustrations  of  the 
maxim  *  Persona  conjuncta  (squiparatur  interesse 
propria'  (w).  *  If  a  man,'  says  Lord  BacoUy  *  under 
the  years  of  twenty-one  contract  for  the  nursing  of 
his  lawful  child,  this  contract  is  good,  and  shall  not 
be  avoided  by  infancy,  no  more  than  if  he  had  con- 
tracted for  his  own  aliment  or  erudition.'  Now 
there  are  many  authorities  which  lay  it  down  that 
decent  Christian  burial  is  a  part  of  a  man  s  own 

(n)  Bac.  Law  Maxims,  r.  18 — Broom*8  Maxims,  407,  2nd  edit. 
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rights  ;  and  we  think  it  is  no  great  extension  of  tht^ 
rule,  to  say  that  it  may  be  classed  as  a  personal 
advantage,  and  reasonably  necessary  to  him.  His 
property,  if  he  leaves  any,  is  liable  to  be  appropri- 
ated by  his  adminstrator  to  the  performance  of  this 
proper  ceremonial  If,  then,  this  be  so,  the  decent 
Christian  burial  of  his  wife  and  lawful  children, 
who  are  the  persons  conjunctCB  with  him,  is  also 
a  personal  advantage,  and  reasonably  necessary  to 
him  ;  and  then  the  rule  of  law  implies  that  he  may 
make  a  binding,  contract  for  it  This  seems  to  us 
to  be  a  proper  and  legitimate  consequence,  from  the 
proposition  that  the  law  allows  an  infant  to  make 
a  valid  contract  of  marriage.  If  this  be  correct, 
then  an  infant  husband  or  parent  may  contract  for 
the  burial  of  his  wife  or  lawful  children  ;  and  then 
the  question  arises,  whether  an  infant  widow  is  in 
a  similar  situation.  It  may  be  said  that  she  is  not, 
because  during  the  coverture  she  is  incapable  of 
contracting,  and,  after  the  death  of  the  husband, 
the  relation  of  marriage  has  ceased.  But  we  think 
this  is  not  so/' 

"  In  the  case  of  the  husband,  the  contract  will  be 
made  after  the  death  of  the  wife  or  child,  and  so 
after  the  relation  which  gives  validity  to  the  con- 
tract is  at  an  end  to  some  purposes.  But  if  the 
husband  can  contract  for  this,  it  is  because  a  con- 
tract for  the  burial  of  those  who  are  pe^^sonce 
conjunctCB  with  him  by  reason  of  the  marriage,  is  as 
a  contract  for  his  own  personal  benefit ;  and  if  that 
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be  so,  we  do  not  see  why  the  contract  for  the  burial 
of  the  husband  shotdd  not  be  the  same  as  a  con- 
tract by  the  widow  for  her  own  personal  benefit. 
Her  coverture  is  at  an  end,  and  so  she  may  con- 
tract ;  and  her  infancy  is,  for  the  above  reasons,  no 
defence,  if  the  contract  be  for  her  personal  benefit." 

"  It  may  be  observed,  that  as  the  ground  of  our 
decision  arises  out  of  the  infant's  previous  contract 
of  marriage,  it  will  not  follow  from  it  that  an  infant 
child  or  more  distant  relation  would  be  responsible 
upon  a  contract  for  the  burial  of  his  parent  or 
relative." 

In  the  last  case  upon  the  subject  it  was  held  in 
strict  conformity  with  this  reasoning,  that  as  the 
contract  of  marriage  is  one  which  it  is  competent 
for  an  iufant  to  enter  into,  a  proper  marriage  settle- 
mient  upon  an  infant  lady,  even  of  the  property  of 
her  intended  husband,  might  justly  be  considered 
necessary  and  suitable  to  her  state  and  condition ; 
and  that  consequently  the  preparation  of  such 
settlement  was  beneficial,  and  a  contract  for  pre- 
paring it  was  binding  upon  her  (o). 

There  are,  however,   some  species  of  contracts  AniufaDt 
which  the  law  considers  it  so  imprudent  on  the  part  **^"° 
of  an  infant  to  enter  into,  that  it  will  not  allow  him 
to  bind  himself  by  them  under  any  circumstances. 
For  instance,  an  infant  cannot  trade,  and  conse- 
quently cannot  bind  himself  by  any  contract  having 

(o)  JIeli)8  V.  Clayton,  34  L.  J.  (C.  P.)  1. 
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relation  to  trada  We  know,  by  constant  expe- 
rience, that  infants  do  in  fact  trade,  and  trade 
sometimes  very  extensively.  However,  there  exists 
a  conclusive  presumption  of  law  that  no  in&nt 
under  the  age  of  twenty-one  has  discretion  enough 
for  that  purposa  You  will  see  this  laid  down  in 
Whywall  v.  Champion  (/>),  Dilh  v.  Keighley  (q). 
He  may,  therefore,  recover  back  in  an  action  for 
money  had  and  received  a  sum  which,  while  an 
infant,  he  had  paid  towards  the  purchase  of  a  share 
in  the  defendant's  trade  (r),  not  having  actually 
received  any  profit  or  benefit  from  the  business  {s). 
If  he  had  obtained  such  profit^  or  had  derived 
advantage  from  the  business,  so  that  he  could  not 
put  the  defendant  in  the  same  situation  in  which 
he  would  have  been  had  the  contract  not  been 
made,  he  cannot  recover  back  the  money  {t).  Some 
singular  consequences  follow  from  this  general  rule ; 
for  instance,  a  bill  of  exchange  is  a  mercantile  oon* 
tract,  deriving,  as  I  had  occasion  to  explain  in  the 
last  Lecture,  its  peculiar  and  distinguishing  quali- 
An  infant        tics  from  the  law  merchant.     An  infant,  therefore, 

cannot  bind 

himneif  by  a     as  ^  Cannot  be  a  merchant,  is  not  allowed  to  bind 

himself  by  becoming  a  party  to  such  an  instrument ; 
and  thus»  although  a  young  man  under  the  age  of 

(p)  Str.  1083.  Taunt.  608. 

(q)  2  Esp.  480.  (t)  Corpe  v.  Overton,  supra  ; 

(r)  Corpe    v.    Overton,  10      Holmes  v.  Blogg,   supra;  Ex 

Bing.  252.  parte  Tayhr,  in  re  Burrofrs, 

(8)  Holmes    v.     Bl^^jg,  8      25  L.  J.  (Bptcy.)  35. 
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twenty-one  may  bind  himself  by  a  contract  to  pay 
money  for  his  necessary  dress,  living,  or  education, 
yet^  if  he  accept  a  bill  for  the  price  of  these  very 
articles^  it  will  not  bind  him  ;  although  by  accept- 
ing the  bill,  he  in  fact  would  rather  gain  an  advan- 
tage, inasmuch  oa  he  would  be  entitled  to  credit 
during  the  time  the  bill  had  to  run  (u). 

Again,  he  cannot  bind  himself  by  stating  an  Nor  by 
account ;  although  the  items  of  the  account  be  all  Lnjounu" 
recoverable  against  him  as  for  necessaries  (x).  In- 
deed, in  many  instances,  the  statement  of  an  account 
often  requires  so  very  large  a  share  of  that  kind  of 
knowledge  which  is  derived  from  actual  experience 
alone,  that  there  are  perhaps  few  transactions  for 
which  the  young  commonly  are  less  prepared  ;  he 
cannot  bind  himself  therefore,  by  stating  an  ac* 
count.  For  a  similar  reason  an  infant  is  not  bound 
by  an  agreement  to  refer  a  dispute  to  axbitm- 
tion  (t/)y  nor  can  he  render  himself  liable  by  borrow- 
ing, even  to  lay  out  upon  necessaries  the  money 
borrowed  (z). 


(u)  Williams  v.  Harrison^ 
CartL  160 ;  Williamson  v. 
Watts^  1  Camp.  552 ;  Harri- 
son V.  Cotgreave,  4  C.  R  562 ; 
16  L.  J.  (C.  P.)  198. 

(x)  Trueman  v.  Sursty  1 
T.  R  40 ;  Inglsdeio  v.  Doug- 
lasy  2  Stark.  36 ;  Oliver  v. 
Woodroffe,  4  M.  &  W.  660 ; 
Williams  v.  Moor,  11  M.  & 


W.  256.  See  London  and  N. 
Western  By,  Co.  v.  M'Michad, 
and  Birkenhead  ditto  v.  Pi7- 
cher,  20  L.  J.  (Ex.)  97  ;  5  Ex. 
114. 

(y)  Watson  on  Awaids,  c. 
3,  8.  1. 

(z)  Earle  v.  PeaU,  1  Salk. 
386;  Probart  v.  KnotUh,  2 
Esp.  472,  note* 
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In  Oliver  ▼.  Woodrofe^  just  died,  the  infant  had 
given  a  cognovit  (which^  as  you  are  no  doubt  aware, 
is  an  acknowledgment  by  a  defendant  that  an  action 
brought  against  him  is  rightly  brought,  and  that  a 
named  sum  is  due  to  the  plaintiff),  and  it  was  ad- 
mitted that  it  was  given  for  necessaries  supplied  to 
the  infant.  It  was  argued  that,  as  an  action  might 
have  been  brought  against  him  for  the  necessaries, 
he  ought  to  be  allowed  to  confess  that  action  in 
order  to  save  further  expense.  But  the  Court  of 
Exchequer,  after  considering  the  point,  held  that 
the  cognovit  could  not  be  enforced  against  the  in- 
fant, because  by  that  means  a  minor  would  be  made 
to  state  an  account,  Tvhich  the  law  will  not  allow 
him  to  do,  so  as  to  bind  himself  If  an  action  be 
brought  against  him,  it  is  for  the  jury  to  determine 
the  reasonableness  of  the  demand.  Again,  the 
general  principle  being  that  an  infant  shall  be 
bound  by  no  contract  which  is  not  beneficial  to 
him  (a),  it  is  held  that  he  can  engage  in  none  in 
which  the  performance  of  the  contract  is  secured  by 
a  penalty  ;  for  that  it  cannot  be  for  his  advantage 
to  become  subject  to  a  penalty ;  and,  therefore, 
though  the  old  books  lay  it  down  that  he  may  bind 
himself  by  a  deed  to  pay  for  necessaries  (&),  yet 
it  is  clearly  settled  that  he  cannot  do  so  by  a  bond 
containing  a  penalty   (c).       A   variety   of   other 

(«)  See  Siikeman    v.    Daw        (c)  Aijliff  v.  Archdale,  Cro. 
nwi,  16  L.  J.  (Ch.)  205.  Eliz.  920;  Corpe  v.  Orerton, 

(b)  Com.  Dig.  Infant,  B.  5.      10  Bing.  252. 
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examples  might  be  given ;  but  I  think  what  I 
have  said  sufficient  to  explain  the  general  nature 
of  an  in&nt's  liability  and  exemption  from  lia- 
bility. 

This  rule  that  an  infant  shall  not  be   allowed  Rnsonwhy 

1*11*         i/»i  !•  1  1     '^  infiut  nuiij 

to  bind  himself  by  contracts  made  m  trade,  al-  not  tzade. 
though,  looking  at  it  with  regard  to  the  pre- 
sent state  of  education  and  society,  it  may  appear 
not  to  be  so  requisite  as  once  it  was,  yet  look- 
ing at  it  upon  general  principles,  it  is  capable 
of  being  defended  by  some  strong  arguments. 
The  consequences  of  failure  in  trade  are  so  fatal, 
not  merely  to  the  property,  but  often  to  the 
reputation  of  the  unsuccessful  trader — ^and  a  fail- 
ing trader  is  so  often,  in  his  struggles  to  save 
himself  from  utter  shipwreck,  and  to  keep  up  a 
good  appearance  in  the  sight  of  the  world,  in- 
duced to  have  recourse  to  disingenuous  and 
reprehensible  expedients — that  possibly,  upon  re- 
flection, it  may  be  thought  not  unwise  to  guard 
young  persons  up  to  a  certain  point  against  the 
accidents  and  temptations  of  mercantile  specula- 
tion, and  to  ensure  to  them,  as  far  as  possible,  the 
advantage  of  starting  fair  in  life  with  fortunes 
unimpaired  and  characters  unblemished.  How 
grievous  would  be  the  situation  of  a  young  person 
beginning  life  at  one-and-twenty  an  uncertificated 
bankrupt.  Against  such  a  chance  the  law,  as 
it  now  stands,  effectually  guards  him ;  for,  as  an 
infent  cannot  trade,  he  cannot  become  bankrupt ; 
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Actions  can- 
not be  main- 
tained on 
infanta* 
contnusta. 


and  it  has  been  decided  that  a  fiat  against  him  is 
void  (d). 

Now,  therefore,  the  general  rule  being  that  an 
infant  cannot  bind  himself  except  for  necessaries^ 
next  comes  the  question — Suppose  he  do,  in  fad; 
enter  into  a  contract  for  something  not  idling 
under  that  denomination,  what  will  be  the  conse- 
quence ?  In  the  first  place,  no  action  can  be  main- 
tained against  him  during  his  infancy  upon  any 
such  contract,  nor  afterwards,  unless  he  elect  to 
confirm  it;  not  even  although  by  fraudulently 
representing  himself  to  be  of  age  he  induced  the 
plaintiff  to  contract  with  him  (e).  But,  in  the 
second  place,  the  contract  is  not  absolutely  void^ 
but  voidable;  and  therefore  when  he  arrives  at 
the  age  of  twenty-one,  he  may  confirm  it,  and, 
if  he  do  so,  he  will  become  liable  to  an  action 
upon  it. 

I  will  exemplify  this  by  the  case  of  Goode  v. 
Harrison  {/).  A  person  of  the  name  of  Goode 
entered  into  a  trading  partnership  with  an  infant 
under  the  age  of  twenty-one,  named  Bennion ;  a 
third  person,  named  Harrison,  supplied  them  with 
goods,  and  after  Bennion  came  of  age,  he  took  no 


(rf)  Bdton  V.  Hodges,  9 
Bing.  365.  See  ex  parte  John 
West,  re  W,  ^  J,  West,  22  L. 
J.  (Bptcy.)  71  ;  Unity  Bank- 
ing Ass,  V.  Kingy  27  L.  J. 
(Bptcy.)  33  ;  Nelson  v.  Stacker, 


28  L.  J.  (Ch.)  760. 

(«)  Bartlett  v.  Wells,  31 
L.  J.  (Q.  B.)  67 ;  De  Roo  v. 
Foster,  12  C.  B.  K.  S.  272. 

(/)5B.  AAld.  147;  Unity 
Banking  Ass.  y.  Ktsig,  supra. 
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step  to  signify  to  the  world  that  he  disclaimed  the 
connection    with    Gk>ode,   but,   on    the    contrary, 
allowed  it  to  be  supposed  that  he  was  still  in  part- 
nership with  him.     After  this,  Harrison  supplied 
Groode  with  more  articles,  and  brought  an  action 
against  him  for  the  price,  jointly  with  Bennion,  as 
a  co-defendant.     Bennion  set  up  his  infancy,  and 
urged  that^  as  an  infant  cannot  bind  liimself  by  a 
contract  made  in  the  course  of  trade,  his  agreement^ 
while  under  age,  to  become  Goode's  partner  was 
not  binding  upon  him,  and  consequently  that  not 
being  Goode's  partner,  he  was  not  liable  for  the 
articles  supplied  to  him.     On  the  other  hand  it 
was  urged   that^  admitting  the  partnership   con- 
tracted while  he  was  an  infant  to  be  voidable,  it 
was  nevertheless  in  his  option,  when  he  arrived  at 
his  full  age  of  one-and-twenty,  to  adopt  and  con- 
firm it ;  that  by  his  conduct  he  had  done  so ;  and 
that  consequently  he  was  liable  for  the  goods  sup- 
plied afterwards.     The  question  was  argued,  as  you 
may  suppose,  with  great  ability,  the  counsel  being 
Mr.  Baron  Parke  and  the  late  Mr.  Justice  Little- 
dale.     The  Court  decided  in  favour  of  the  plaintiff. 
The  principle  is  clearly  and  strictly  laid  down  in 
the  judgment  of  Mr.  Justice  Bayley : — "  It  is  clear," 
says  his  Lordship,  "  that  an  infant  may  be  in  part- 
nership.    It  is  true  that  he  is  not  liable  for  con- 
tracts entered  into  during  his  infancy ;  but  stiU  he 
may  be  a  partner.     If  he  is  in  point  of  fact  a 
partner  during  his  infancy,  he  may,  when  he  comes 
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of  age,  elect  whether  he  will  continue  that  partner- 
ship or  not.  If  he  continue  the  partneiship,  he 
will  then  be  liable  as  a  partner.  If  he  dissolve 
the  partnerahipy  and  if  when  of  age  he  take  the 
proper  means  to  let  the  world  know  that  the 
partnership  is  dissolved,  then  he  will  cease  to.be  a 
partner.'' 

It  is  easy  to  apply  this  mode  of  reasoning  to  any 
other  sort  of  contract  {g).  Thus,  if  he  makes  a 
lease  of  his  land,  which  is  binding  if  for  his  benefit, 
but  not  otherwise,  and  after  majority  accepts  rent^ 
and  by  other  acts  affirms  the  contract,  this  is  strong 
evidence  that  the  lease  is  beneficial  and  binding  {h)i 
or  if  an  in&nt  lessee  remains  in  possession  of  the 
house  or  land  demised,  and  pays  rent  after  majority, 
he  cannot  repudiate  it  aft^erwards,  but  it  is  con- 
firmed from  the  beginning  (t).  This  head  of  law 
has  been  much  and  elaborately  considered  in  several 
recent  cases,  in  which  the  liability  of  an  infant 
holder  of  railway  shares  to  pay  the  calls  upon  them 
has  been  in  dispute.  The  arguments  and  judg- 
ments in  these  cases  (which  are  cited  below) 
demand  a  very  careful  perusal,  and  will  amply 
repay  it  in  the  very  full  view  which  they  give  of  the 
principle  now  under  discussion,  and  the  application 

{g)  Southerton  v.  WhUelock,         (t)  Ketsey^a  casCy  Cro,  Jac. 

1  Str.  690.  320 ;     Holmes    v.    Blogg^    8 

(/i)  Shep.  Touch.  268 ;  Ash-  Taunt.  35.     See  ex  parte  Tay^ 

field  V.  Aahfieldf  Sir  W.  Jones,  Inr,  in  re  Bwrotcs,  25   L,  J. 

157.  (Bptcy.)35. 
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of  it.     Assuming,  acoordmg  to  the  opinion  of  the 
Court  of  Exchequer,  that  the  question  of  the  in- 
fant's liability  does  not  depend  conjointly  upon  the 
Act  creating  the  company,  and  upon  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict,  c.  16,  but 
upon   the  Common  Law,  it  has  been  repeatedly 
decided,  that>  where  an  infant  becomes  th^  holder 
of  shares  by  his  own  contract  and  subscription,  he 
is  primd  facie  liable  to  pay  the  calls  (k) ;  he  may 
repudiate  that  contract  and  subscription,  and  if  he 
does  so  while  an  in&nt,  although  he  may  on  arriving 
at  full  age  affirm  his  repudiation,  or  receive  the 
profits,  it  is  for  those  who  insist  upon  his  liability 
to  make  out  these  facts  (Z).     Infants  having  become 
shareholders  in  railway  companies,  have  been  held 
liable  to  pay  calls.     "  They  are  purchasers,"  said  the 
Court  of  Exchequer  in   The  London  and  North 
Western  Railway  Company  v.  M'Michad,  "who 
have  acquired  an  interest  not  in  a  mere  chattel,  but 
in  a  subject  of  a  permanent  nature,  either  by  con- 
tract with  the  Company,  or  by  devolution  from 
those  who  have  so  contracted,  and  with  an  obliga- 
tion attached  to  it  which  they  are  bound  to  dis- 
charge, and  have  been  thereby  placed  in  a  situation 
analogous  to  an  infant  purchaser  of  real  estate,  who 
has  taken  possession,  and  thereby  become  liable  to 

(k)    London     and     North-  don  Ry.   Co.  v.  Cazenove,  10 

Western  By.   Co.    v.   M'Mu  Q.  R  935. 
chad,  20  L.  J.  (Ex.)  97 ;  6         (I)  Neiory  and  Ennishllen 

Ex.  114.     See  Cork  and  Ban-  By.  Co.  v.  Coombe,  3  Ex.  665. 
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all  the  obligations  attached  to  the  estate ;  for  in- 
stance,  to  pay  rent  in  case  of  a  lease  rendering  rent, 
or  to  pay  a  fine  due  on  an  admission  in  the  case  of 
copyhold,  to  which  an  in&nt  had  been  admitted  {ml 
unless  they  have  elected  to  waive  or  disagree  to  the 
purchase  altogether,  either  during  in&ncy  or  after 
full  a^e,  at  either  of  which  times  it  is  equally  com- 
petent for  an  infant  so  to  do.^  Thus,  where  there 
has  been  no  waiver  or  repudiation,  he  continues 
liable  to  pay  the  calls  ;  and  where  the  in&nt 
avoids  the  contract  for  purchase  during  minoritj, 
he  is  not  liable.  If,  after  full  age,  the  party  re- 
pudiates a  contract  made  during  his  infancy,  it  may 
•be  gathered  from  what  has  been  said,  and  indeed 
hardly  requires  stating,  that  he  must  do  so  within  a 
reasonable  time  after  he  comes  of  age  (n).  How- 
ever, in  order  to  prevent  persons  from  inconsider- 
ately confirming  contracts  made  by  them  during 
infancy,  and  to  obviate  the  danger  of  attempts  to 
foist  such  confirmation  on  them  by  false  evidence,  it 
is  enaoted,  by  9  Geo.  IV.,  c.  1 4,  s.  5,  that  no  action 
shall  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made,  after  frill  age,  to  pay  any 
debt  contracted  during  infancy,  or  upon  any  ratifi- 
cation after  full  age  of  any  promise  or  simple  con- 
tract made  during  infancy,  unless  such  promise  or 
ratification  shall  be  made,  by  some  writing^  signed 

(m)  Evrlyn  v.  Chichester,  3      Ry.    Co.   v.  Blacht   22  L.  J. 
Burr.  1717.  (Ex.)  94  ;  8  Ex.  181,  S.  C. 

(n)  Duhlin    and    Wickloto 
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by  the  party  to  be  charged  therewith  (o).     There  is 
some  difficulty,  in  cases  like  the  present^  in  under- 
standing clearly  what  is  meant  by  a  ratification. 
It  is  generally,  as  was  remarked  by  Lord  Ellen- 
boroitghy  in  Cohen  v.  Armstrong  (p),  more  correct 
to  say,  that  the  infant  made  a  new  promise  after  he 
came  of  age.     To  say  that  he  ratified  it^  is  an  arti- 
ficial inference  firom  the  fistct.     It  is  not  a  ratifica- 
tion, unless  done  animo  ratificandi^  whereas  it  is  in 
general  only  a  new  promise  to  pay.     But,  whatever 
difficulty  may  exist,  the    law    clearly  recognises 
ratification  as  something  distinct  from  a  new  pro- 
mise.    Indeed,  Lord  Tenterden's  Act,  9  Geo.  IV., 
c.  1 4,  a  5,  as  observed  by  the  Court  of  Exchequer, 
"  makes  a  distinction  between  a  new  pnmiise  and 
the  ratification,  after  majority,  of  the  old  promise 
made  during  infancy,  in  both  cases  requiring  a 
written  instrument  signed  by  the  party.    The  first 
step,  therefore,  to  take  towards  a  decision  of  ques- 
tions on  this  part  of  the  subject,  is,  to  understand 
clearly  what  is  meant  by  a  ratification,  as  distin- 
guished firom  a  new  promise.     We  are  of  opinion, 
that  any  act  or  declaration  which  recognises  the 
existence  of  a  promise  as  binding,  is  a  ratification 
of  it ;  as  in  the  case  of  agency,  anything  which 
recognises  as  binding  an  act  done  by  an  agents  or 
by  a  party  who  has  acted  as  agent,  is  an  adoption 

{o)  See  Hartlpy  v.   Whar-     Ilyde  v.  Johnsotiy  2  Bing.  N. 
ton,  11  A.  &  E.  934  ;  Ilnnt     C,  778 
V.  3Ia8i^e!/,  5  B.  &  AcL  902 ;  (p)  1  U,  &  Sel.  724. 
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of  it.  Any  written  instrument,  signed  by  the 
party,  which  in  the  case  of  adults  would  have 
amounted  to  adoption  of  the  act  of  a  party  actbg 
as  agent,  will  in  the  case  of  an  infant  who  has 
attained  his  majority  amount  to  a  ratification  (q). 

Now,  then,  such  being  the  effect  of  an  infant's 
conttm^ts  with  regaid  to  the  infant  hitnaelf.  it 
remains  only  to  say  a  word  or  two  as  to  their  effect 
Persons  who  ou  the  other  contracting  party.  And,  as  to  him, 
infente  are  the  rulc  is,  that  Jie  is  bound  ihxmgh  the  infoanl  is 
their  contract,  not ;  for,  to  use  the  words  in  which  the  rule  is 
stated  in  Bacon's  Ab.,  "  Infancy,"  I.  4, — **  Infancy 
is  a  personal  privilege  of  which  no  one  can  take 
advantage  but  the  infant  himself;  and,  therefore, 
though  the  contract  of  the  infant  be  voidable,  yet 
it  shall  bind  the  person  of  full  age  ;  for,  being  an 
indulgence  which  the  law  allows  infants^  to  secure 
them  from  the  fraud  and  imposition  of  others,  it 
can  only  be  intended  for  their  benefit,  and  is  not  to 
be  extended  to  persons  of  the  years  of  discretion, 
who  are  presumed  to  act  with  sufficient  caution 
and  security.  And,  were  it  otherwise,  this  privi- 
lege, instead  of  being  an  advantage  to  the  infent 
would  in  many  cases  turn  greatly  to  his  detriment." 
Thus,  for  instance,  in  Holt  v.  Ward  (r),  a  gentle- 
man of  &dl  age  had  promised  to  marry  a  minor.  It 
was  decided  that  she  might  maintain  an  action 

(g)  Judgment  of  the  Court.      J.  (Ex.)  342  ;  10  Ex.  206. 
in  Harris  v.  Wall,  1  Ex.  122.  (r)  2  Str.  937. 

See  Matcson  v.  Blauf,  23  L. 
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against  him  for  breach  of  promise,  though  he  could 
not  have  done  so  had  she  refused  to  perform  her 
side  of  the  contract.  Again  (s),  an  infent  was 
allowed  to  maintain  an  action  on  a  contract  to  pur- 
chase a  crop,  on  which  no  action  oould  have  been 
jnaintained  against  him. 

I  now  come  to  the  second  class  of  persons  on 
whose  ca^fflcity  to  contract  I  think  it  necessary  to 
observe.     I  mean  that  of  married  women. 

Now  a  contract  by  or  with  a  married  woman  is  contncu 
one  of  two  sorts  :  it  is  either  a  contract  which  she  m^iT' 
entered  into  before  her  marriage,  and  which  con- 
tinued in  existence  afterwards  ;  or  it  Is  a  contract 
which  she  entered  into  subsequently  to  her  mar^ 
riage. 

Now  with  regard  to  the  former  description  of  Conincu 

contracts,  I  will  dispose  of  them  in  a  few ^~   ""«^""'<' 

Upon  the  marriage,  the  benefit  ot  and  the  li 
to,  the  wife's  contracts  made  before  maniag 
in  the  husband,  and  continue  vested  in  him 
the  continuance  of  the  marriage  {t).  1(  s 
before  they  are  enforced,  and  he  survive  he 
entitled  to  the  benefit  of  such  contracts,  no< 
own  right,  but  as  her  administrator  (u), 
liable  to  be  sued  on  them,  not  in  his  ind 

(*)    Warieiek  v.    Bnice,    2  Milner    v.    Milaes,    I 

M.  &  Sel.  205.  627  ;  Sel.  N.  P.  344, 

(0  Milchijifinn   v.    Ifeimnn,  (u)  Bella  v.  Kimp. 

7  T.  R.  348  ;  Com.  Dig.  tit.  &  Ad.  273. 
"  Baron  and  Feme,"  £.  3.    Sue 
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capacity,  but  as  his  wife's  administrator.  Thus,  in 
an  action  on  a  promissory  note,  brought  by  the 
administrator  of  Ann  Hart,  it  was  proved  that  it 
was  made  by  the  defendant  and  delivered  by  him 
to  Ann  Hart,  who  was  then  a  feme  sole^  but  who 
afterwards  married  William  Hart  (not  her  adminis- 
trator) and  died  intestate  in  his  lifetime.  The  Court 
held  that  the  note  clearly  did  not  become  the  pro- 
perty of  William  Hart,  but  passed  to  the  plaintiff 
as  her  administrator ;  and  that  the  husband,  not 
having  obtained  administration  to  hia  wife,  had  no 
interest  in  the  note  (ar).  If  she  survive  him,  her 
right  to  the  benefit  of,  and  her  liability  upon,  such 
contract  revives,  assuming  always  that  nothing  has 
been  done  to  put  an  end  to  the  contract  during  the 
continuance  of  the  marriage  (y).  With  respect  to 
debts  due  to  the  wife  dum  sola,  the  husband,  says 
Lord  EUenhoroughy  ^  is  her  irrevocable  attorney,  if 
I  may  so  say :  and  if  he  reduce  them  into  possession 
during  the  coverture,  they  become  his  debt^  but 
until  that  is  done  they  remain  the  debt  of  the  wife; 
and  all  the  cases  agree  that  in  the  event  of  his 
death,  they  would  survive  to  her."  The  Court, 
therefore,  held  that  the  husband  alone  could  not  be 
petitioning  creditor  upon  the  bankruptcy  of  a 
debtor  of  his  wife,  who  became  such  before  her 
marriage.     And  the  Court  of  Exchequer  has,  upon 

(jr)  Hart  y.  SfepJieriff,  6  Q.      &    Sel.    176;    Fitzgerald    v. 
B.  937.  Fitztjerald,  8  C.  B.  592. 

{y)  Rumsey  v.  George^  1  M. 
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the  same  ground  of  survivorship  in  the  wife,  decided 
that  if  the  husband  become  bankrupt,  his  assignees 
cannot  sue  in  their  own  names  alone  upon  a  pro- 
missory note  given  to  the  wife  before  marriage  (z). 

During  the  marriage  the  husband  may,  as  I  have  Right  of 
said,  sue  or  be  sued  upon  his  wife's  contracts,  made  wntmcu?  '"^'* 
while  she  was  a  single  woman  ;   but  if  he  sue  he  rfi^  "*^ 
must  join  her  as  a  co-plaintiff;  and  if  he  be  sued, 
she  must  be  joined  as  a  co-defendant  (a). 

Such  is  shortly  the  state  of  the  law  regarding 
the  effect  of  marriage  on  the  contracts  made  by  the 
wife  while  single.  There  is  one  case,  indeed,  in 
which  the  husband  may  sue  upon  a  contract 
made  with  her  while  single,  without  joining  her 
as  a  co-plaintiff.      This    is  where  a  bill  of  ex-  where  bin  of 

•I  1         1  ■  1  exehanffe  has 

change  or  promissory  note  has  been  given  to  her ;  been  given  to 

•         i_*i  1"  •  •i*i*  the  wife  duw 

m  which  case  his  sumg  upon  it  in  his  own  name  ^oia. 
is  an  election  to  take  it  to  himself  and  a  dis- 
sent to  his  wife's  having  any  interest  in  it^  an 
election  which,  as  will  be  seen  hereafter,  a  hus- 
band has  with  respect  to  his  wife's  choses  in 
action,  and  which  the  peculiar  nature  of  a  pro- 
missory note  enables  him  to  make,  by  merely 
suing  on  it.  For  the  wife  could  not,  after  marriage, 
indorse  the  note,  and  it  would  be  nugatory  for  the 
husband  to  indorse  to  himself     But  he  may,  if  he 

(z)  Sherrington  v.  Taies,  12  &  Sel.  180  ;  MUner  r.  Milnes, 

M.   &  W.   855  ;    Dingley  v.  3  T.  R  627  ;  Pittam  v.  Foi^ 

Robinscm,  26  I..  J.  (Ex.)  55.  ter,  1  B.  A  C.  248. 

{a)  Rumsetj  v.  George,  1  M. 
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pleases^  leave  it  as  it  is^  and  then  the  remedy  on  it 

survives  to  the  wife  (6). 
Contneu  Next  33  to  contracts  entered  into  by  a  majried 

byxDArried      woman  Subsequently  to  her  marriage;      It  is  a 

women  daring  i         i       xi_    x  •   j  x    t.'    j 

coverture.        general  rule,  that  a  mamed  woman  cannot   bma 

herself  by  any  contract  made  during  the  coverture  : 
not^  as  in  the  case  of  an  infant,  from  any  presump- 
tion of  incapacity,  but  because  she  has  no  separate 
existence,  her  husband  and  she  being,  in  contem- 
plation of  law,  but  one  person.  The  great  case  on 
this  subject  is  Marshall  v.  Mutton  (c),  which  was 

Last  instance    decided  by  all  the  Judges  in  England  except  Mr.  J. 

of  one  Court  • 

at  Westmin-     BuHeVy  aud  IS  ouc  of  the  last,  perhaps  the  very  last 

8ter  requesting   .  x-  i.-  i_ 

the  assistance    instance  01  the  practice  winch  was  so  common  in 
^ear  and         the  early  ages  of  the  law,  according  to  which  any 

one  of  the  superior  Courts  before  which  a  very  im- 
portant point  arose,  requested  the  assistance  of  the 
Judges  of  the  other  two,  to  hear  it  discussed,  and 
to  assist  in  deciding  it.  In  this  case  it  was  decided 
that  she  cannot  bind  herself  by  any  contract  made 
during  her  coverture,  although  she  was  separated 
from  her  husband,  and  had  a  separate  maintenance ; 
or  where  she  was  living  in  open  adultery,  although 
the  contract  was  for  goods  sold  to  her,  and  the 
vendor  knew  not  of  her  marriage  (d).     Her  hus- 

(6)  Gaters  v.  Mivddey,  6  M.  (c)  8  T.  R  545  ;  Leitns  v. 

>   W.   423.     See  M'Neilage  Lee,  3  B.  &  C.  291. 
V.    HoUotoay,    1    B.    &   Aid.  {d)  Mfijer  v.  Hatcirrthy  8  A, 

218  ;  Howard  v.  Oakes,  3  Ex.  &  E.  467. 
136. 


decide. 
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band  being  a  foreigner  residing  abroad,  is  not  a 
sufficient  circumstance  to  make  her  liable  (e)  ;  nor 
will  his  having  been  a  bankrupt  who  had  absconded 
from  his  creditors,  and  was  residing  abroad  when 
the  contract  was  made,  render  her  liable  to  be  sued 
upon  it  (/). 

In  a  word,  the  person  who  contracts  with  a  mar- 
ried woman,  as  far  as  any  right  in  a  court  of  law  is 
concerned,  relies  upon  her  bare  word  ;  for  she  is  not 
recognised  there  as  a  person  capable  of  binding  her- 
self by  any  contract  whatever,  save  only  in  a  few 
cases,  which  I  will  now  specify. 

The  first  of  these  is  where  her  husband  is  civilly  where  the 
dead :  for  mstance,  where  he  is  under  sentence  oi  civuiy  dead, 

.  T  •  I         the  wife  inaj- 

transportation.  In  such  a  case,  to  prevent  her  contmct. 
from  contracting,  would  be  to  deprive  her  too  of  all 
civil  rights,  since  the  husband,  being  civilly  dead, 
is  no  longer  capable  of  contracting  for  her  (gr). 
This  is  a  very  old  doctrine,  having  been  first  estab- 
lished in  the  2nd  Hen.  IV.     In  the  Year  Book  of  ^y  Bdr 

knaps  case, 

which  year  we  find  that  Belknap,  the  Lord  High 
Treasurer,  was  banished  to  Gascony  tiU  he  should 
obtain  the  King's  favour,  and  his  wife,  Lady 
Belknap,  brought  an  action  in  the  Common  Pleas, 
which  seems  to  have  been  the  first  instance  of  such 
a  proceeding  by  a  married  woman ;  for  it  struck 

(e)  Stretton  v.  Btisnach,  1  (</)    Ex    parte    Franks,    7 

Bing.  N.  C.  139.  Bing.  762  ;  Marsh  v.  HiUcliin^ 

(/)   Williamson  v.  Dawes,  9  «w,  2  B.  &  P.  226. 
Bing.  292. 
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the  lawyers  of  those  days  with  so  much  surptise 
that  they  commemorated  it  by  a  Latin  distich, 
which  Lord  Coke  has  thought  it  worth  his  while 
to  preserve  in  the  1st  Institute.  It  is  in  the  old 
monkish  style,  and  is  not  only  in  Hexameter 
measure,  but  in  rhyme  also  :  the  words  are 

"  Ecce  modo  minim,  quod  foemina  fert  breve  Kegis, 
Kon  nominando  vinim  conjunctum  robore  legis." 

Another  case  is  where  the  husband  is  a  foreigner 
belonging  to  a  country  at  war  with  Great  BriSn. 
In  such  case,  as  he  cannot  lawftilly  contract  or  sue 
in  England,  it  seems  to  be  admitted  that  his  wife 
may  do  so  as  if  she  were  unmarried  (h). 
Wiye«  may  Bv  the  custom  of  the  city  of  London,  a  married 

sue  by  the  ,  , 

cnsiom  of  the    woman  is  allowed  to  be  a  trader  in  her  individual 

city  of  .  _  ,  .         ,  . 

London.         Capacity,  and  may  sue  alone  in  the  city  courts  on 

contracts  made  by  her  in  the  course  of  such  trade ; 
but  it  would  seem  that,  even  in  this  case,  if  she 
were  to  bring  an  action  in  the  Courts  at  Westmin- 
ster, it  would  be  necessary  to  make  her  husband  a 
party  to  it.  This  subject  is  learnedly  discussed  in 
Beard  v.  Webh  {%). 

Even  if  a  married  woman  has  been  divorced 
a  mensa  et  thoroy  which,  before  the  stat.  20  &  21 
Vict,  c  85,  s.  7,  legalised  the  separation  of  the 
parties^  but  left  the  marriage  bond  unsevered,  the 

{h)  Barden  v.  Keverherg,  2      K.  &  N.  178. 
M.  &  W.  61 ;  see  De  Wahl  v.  (?)  2  B.  &  P.  93. 

Branne,  25  L.  J.  (Ex.)  343  ;  1 


PARTIES  TO  OONTRACTa  31 7 

same  rule  applied.  Now,  however,  instead  of  a 
divorce  a  mensa  et  thorOy  a  decree  for  a  judicial 
separation  is  pronounced  in  those  cases  in  which  the 
limited  divorce  before-mentioned  was  obtainable, 
and  has  the  same  consequences ;  but  in  addition  to 
these  the  wife  is,  while  the  separation  continues, 
to  be  considered  a  feme  sole,  and  may  contract  as 
sucL  Upon  such  contracts  her  husband  is  not 
liable  ;  unless  upon  the  separation  alimony  shall 
have  been  decreed  to  her,  in  which  case,  if  it  be  not 
duly  paid,  he  remains  liable  for  necessaries  supplied 
for  her  use  (s.  26).  Moreover,  a  wife  deserted  by 
her  husband  may  obtain  from  the  Court  for  Divorce 
and  Matrimonial  Causes,  in  the  Metropolitan 
District,  from  a  Police  Magistrate,  or  in  the  country 
from  two  Justices,  an  order  to  protect  any  property 
which,  after  her  desertion,  she  may  acquire  by  her 
ownindusfy,  orn^y become  poeaeLlf ,  J  ^e 
is  during  the  continuance  of  the  order,  and  during 
her  desertion,  in  the  like  position  in  regard  to  pro- 
perty and  contracts^  suing  and  being  sued,  as  if  she 
had  obtained  a  decree  of  judicial  separation  (s.  21). 

Now,  so  far  with  regard  to  a  married  woman^s  The  husband 
right  to  bind  herself  by  contracts.     But,  with  re-  S^i^f 
gard  to  her  power  of  taking  advantage  of  contracts  S^^by  his 
made  by  other  persons  with  her,  the  rule  is  some-  coTerture?^ 
what  different ;  for  it  has  been  decided  that,  if  a 
contract  be  made  with  the  wife,  on  good  considera- 
tion, during  the  marriage,  the  husband  may,  if  he 
please,  take  advantage  of  it,  and  recover  in  an 


318  .1>ARTIKB  TO  CX>NTRA.CT8. 

action  on  it,  in  which  action  he  may  join  his  wife 
as  a  co-plaintiff.  And  if  he  die,  without  taJdng  any 
such  step,  the  right  to  sue  upon  it  will  survive  to 
the  wife  (k).  One  of  the  earliest  authorities  on  this 
subject  is  Brashford  v.  Buckingham  (Z),  where  the 
wife  had  undertaken  to  cure  a  wound  for  idie  sum 
of  ten  pounds,  which  the  patient  was  ungrateful 
enough  not  to  pay;  and  after  she  and  her  husband 
had  recovered  judgment  in  an  action  of  debt,  a  writ 
of  error  was  brought  in  the  Exchequer  Chamber  on 
the  ground  that  a  married  woman  could  not  sua 
But  the  Court  said,  that,  being  grounded  on  a  pro- 
mise made  to  the  wife,  upon  a  matter  arising  upon 
her  skill,  and  on  a  performance  to  be  made  to  the 
wife,  she  is  the  cause  of  the  action,  and  so  the 
action  brought  in  both  their  names  is  well  enough, 
and  such  action  shall  survive  to  the  wife.  Where* 
So  also  of  fore  the  judgment  was  affirmed.  On  the  same 
notes  made  principle,  if  a  bond  be  made  payable  to  her,  she  and 
EerT  ^  her  husband  may  sue  upon  it  (m).     So  if  a  pro- 

missory note  be  made  payable  to  her.  Is  not  the 
wife,  said  Lord  EUenboroughy  the  meritorious  cause 
of  the  action ;  she  is  the  donee  of  the  note,  and  it 
is  acquired  through  her,  and  the  note  is  a  thing 


(A;)  So  after  divorce,  Wdh  soti  v.  LucaSf  22  L.  J.  (Q.  B.) 

V.  McdboTiy  31  L.  J.  (Ch.)  344.  174 ;  1  E.  &  B.  659 ;  DaUim 

(I)  Cro.  Jac.  77,  confirmed  v.  Midland  Countieg  Ry,y    22 

in  error,  Id.  205.  L.  J.  (C.  P.)  177;    13  C.    B, 

(m)  Dmj  V.  Padrone,  2  M.  474. 
&  SeL  396,  n.  (b).     See  John- 
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which  of  itself  imports  a  consideration  (n).  There 
is  a  very  curious  case  of  Richards  v.  Richards  {o\ 
in  which  a  married  woman  took  a  note  from  her 
own  husband  and  two  other  persona  And  it  was 
held,  that,  though  no  one  could  have  sued  on  it  in 
his  lifetime,  yet,  that,  after  his  death,  she  might  sue 
the  two  surviving  maketa  A  caae  bearing  some 
analogy  to  the  last^  and  involving  the  same  prin- 
ciple, afterwards  came  before  the  Court  of  Ex- 
chequer Chamber.  This  is  the  case  of  Wills  v. 
Nurse  (p),  and  is  so  instructive,  that,  although  a 
little  complicated  in  its  facts,  it  is  desirable  to  be 
noticed  here.  In  this  case,  an  agreement  between 
a  man  and  his  wife  and  C.  of  the  one  part,  and  D. 
of  the  other  part,  recited  that  the  husband  and 
wife  and  C.  had  sued  one  Lang,  and  obtained  a 
cognovit  from  him ;  that  Wills  had  given  abaU  bond 
for  him,  which  was  forfeited ;  whereupon  Wills  re- 
quested the  husband  and  wife  and  C.  to  let  Lang 
be  at  large,  and  not  proceed  against  the  bail,  on  his 
guaranteeing  the  security  of  Lang's  person  if  the 
debt  were  not  paid  on  a  certain  day,  on  which  day 
he  would  render  Lang  or  pay  the  money.  The 
Court  held  that  the  wife  was  entitled  to  join,  for 
the  wife,  they  said,  was^  as  to  part  of  the  considera- 
tion, the  meritorious  cause  of  action.  The  cog- 
novit was  given  in  an  action  to  which  she  was  a 
party  ;  the  promise  to  forbear  was,  indeed,  in  point 

(n)  PhiUwkdrkv.PlucJaoell,         (o)  2  B.  &  Ad.  447. 
2  M.  &  SeL  393.    .  (p)  lA.&K  65. 
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of  law,  that  of  the  husband  only,  but  it  was  made 
with  reference  to  a  subject-matter  in  which  the  wife 
was  interested.      The  defendant's  agreement  is  in 
fact  made  with  the  husband  and  wife ;  the  interest 
of  the  wife  formed  a  substratum,  upon  which  a 
right  to  join  in  the  action  was  properly  founded. 
The  decision  in  Richards  v.  Richards  is  approved 
of  in  OcUers  v.  Madeley  {q\  which  is^  I  believe,  the 
laat  case  on  the  subject.     In  that  case  a  promissory 
note  was  given  to  a  married  woman  during  the 
coverture.     She  survived  her  husband,  and  having 
afterwards  herself  died  before  the  note  was  paid,  it 
was  held  that  her  executor  was  entitled  to  main- 
tain an  action  upon  it.     The  rule  is  very  clearly  laid 
down  in  the  judgment  of  Baron  Parke.    "This," 
said  his  Lordship,  "is  an  action  on  a  promissory 
note — an  instrument  on   which  no  one   can   sue 
unless  he  was  originally  party  to  it,  or  has  become 
entitled  to  it  under  one  who  waa     A  promissory 
note  is  not  a  personal  chattel  in  possession,  but  is  a 
chose  in  action  of  a  peculiar  nature.     It  has,  indeed, 
been  made  by  statute  assignable  and  transferable 
according  to  the  custom  of  merchants,  like  a  bill  of 
exchanga     Still  it  is  a  chose  in  action,  and  nothing 
more.    When  a  chose  in  action,  such  as  a  bond  or 
note,  is  given  to  a  feme  covert,  the  husband  may 
elect  to  let  his  wife  have  the  benefit  of  it ;  or,  if 
he  thinks  proper,  he  may  take  it  himself:  and  if 

(g)  6  M.  &  W.  423.     See     W.  97 ;  Giiyard  v.  Sutton,  3 
Bmdtx  V.  Wakenian,  12  M.  A     C.  B.  153. 
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« 

in  this  case  the  husband  had  in  his  lifetime  brought 
an  action  upon  this  note  in  his  own  name,  that 
would  have  amounted  to  an  election  to  take  it  him- 
self, and  to  an  expression  of  dissent  on  his  part  to 
his  wife's  having  any  interest  in  it.  On  the  other 
hand,  he  may,  if  he  pleases,  leave  it  as  it  is ;  and  in 
that  case,  the  remedy  on  it  survives  to  the  wife : 
or  he  may  adopt  another  course,  and  join  her  name 
with  his  own  ;  and  in  that  case,  if  he  should  die 
"after  judgment,  the  wife  would  be  entitled  to  the 
benefit  of  the  note,  as  the  judgment  would  survive 
to  her." 

Here,  you  see,  all  the  possible  cases  are  put,  and 
the  consequence  of  each  pointed  out,  which  makes 
this  judgment  a  very  useful  one  for  the  purpose  of 
practical  reference. 

Though  it  is  settled  law  that  a  promissory  note  What  is 

,  .  .  .  .      sufficient 

given  to  the  wife  during  coverture  is  a  chose  in  reduction  into 

action,   and  not  a  personal  chattel  vested  m   the 

husband,  and  that  upon  his  death  the  right  to  sue 

on  it  survives  to  the  widow  unless  the  husband  has 

reduced  it  into  possession,  it  is  still  a  point  of  nicety 

and  diflSculty  to  determine  what  is  a  reducing  into 

possession  by  the  husband,  such  as  to  deprive  the 

wife  of  her  subsequent  remedy.     In  the  recent  case 

of  Hart  V.  Stephens  (r),  where  the  adminstrator  of 

a  deceased  widow  sued  on  a  note  giving  her  dum 

sohx ;    the    Court   held  that   the  husband  of   the 

(r)  6  Q.  B.  937. 
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deceased,  by  reoeiviag  interest  on  the  note  during 
the  life  of  the  wife,  had  not  reduced  it  into  poB- 
session ;  and  it  seems  to  have  been  assumed  that 
receiving  money  on  it,  or  bringing  an  action  for  it, 
are  alone  sufficient  reductions  into  possession — a 
doctrine  apparently  sanctioned  by  that  of  Lord 
KenyoTij  C,  J.,  in  Milner  v.  Milnes  (s),  and  by  Lord 
Hardmche  in  Garforth  v.  Bradley  (^),  who  puts  it 
on  the  ground  of  dissent  to  the  interest  remsdning 
in  the  wife  thereby  evidenced  on  the  part  of  the 
husband.  In  the  still  later  case  of  ScarpeUini  v« 
Atcheson  (u),  a  case  which  presents  some  noticeable 
features,  the  plaintiff  was  a  widow,  and  the  payee 
of  a  promissory  note  made  to  her  during  coverture 
by  the  defendant.  The  husband  caused  the  wife» 
as  the  plea  stated,  *^  in  his  marital  right^^  to  endorse 
to  F.,  who  after  his  death  delivered  it  to  the  wife, 
who  then  brought  this  action  upon  it.  The  ^  Court 
embodied  in  the  judgment  the  doctrine  we  have 
just  stated,  and  held  that  the  facts  as  stated  did 
not  amount  to  a  reduction  into  possession  by  the 
husband. 

Having  thus  disposed  of  the  consideration,  ariednir 
on  contracts  made  with  or  by  infants  and  married 
women,  I  will  postpone  the  conclusion  of  thiB 
branch  of  the  subject  till  the  next  Lectura 

(«)  3  T.  R  627.  Ramiltan  v.  MUhy  29  Beav. 

(0  2  Vee.  675  ;  Miehehnore      193. 
V.  Mndge,  29  L.  J.  (Ch.)  609 ;  (m)  7  Q.  B.  864. 
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LECTURE   IX. 

PARTIES  TO  OONTRAOra — ^INSANE  PERSONS. — ^IN- 
TOXICATED PERSONS. — ^ALIENS. — CORPORATIONS, 
— PUBLIC  COMPANIES. — THE  MODE  IN  WHICH 
COMPETENT  PERSONS  COIH^ACT. — ^AGENTS.— PART- 
NERS. 

PtJRSUiNa  the  inquiry  upon  which  I  entered  in 
the  last  Lecture  with  regard  to  the  competency  of 
the  parties  to  Contracts,  and  having  disposed  of  the 
cases  of  Infancy  and  Coverture,  the  next  in  order  is  iiuana 
that  of  persons  of  non-sane  mind,  whose  disability 
arises,  not,  as  in  the  two  former  cases,  from  a  posi- 
tive rule  of  law,  but  from  the  very  nature  of  their 
disorder  itself. 

In  the  earliest  ages  of  our  law  the  rule  on  this 
subject  appears  to  have  been,  that  a  person  deprived 
of  the  use  of  that  reason  which  is  the  instrument, 
if  I  may  so  say,  vTith  which  men  contract,  shall  not 
be  bound,  to  his  own  injury,  by  contracts  made 
while  in  such  a  situation.  Thus,  in  Fitzherbert's 
Natura  Brevium,  202,  it  is  laid  down,  that  a  person 
who  had  enfeoffed  another  of  his  land  while  non 
compos  might,  on  recovering  his  intellect,  avoid  the 
feoffinent. 

T  2 
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Subsequently,  opinions  seem  not  to  have  been 
very  well  settled  (a).  But  it  is  now  clearly  held 
that  the  lunacy  of  one  of  the  contracting  parties 
may  be  shown  by  himself  if  sued  upon  a  contract 
entered  into  while  he  was  in  that  condition.  How- 
ever, it  would  not  be  for  the  lunatic's  own  benefit 
to  prohibit  him  absolutely  from  binding  himself  by 
any  contract  whatever.  Such  a  prohibition  might 
prevent  him  from  obtaining  credit  for  the  ordinary 
Where  fair      neccssaries  of  life ;  and  there   are  many  modem 

contracts  with  ,  •  i        i         /»         i*  •  j 

a  lunatic  are     cascs  m  which  Contracts  evidently  of  a  fau*  and 

reasonable  description  entered  into  with  a  lunatic 
have  been  held  binding  on  him,  and  have  been 
enforced.  In  the  case  of  Baoster  v.  JEarl  of  Ports' 
mouth  (6),  an  action  was  brought  against  the  Earl 
of  Portsmouth  for  the  hire  of  several  carriages.  It 
was  proved  that  the  carriages  were  suitable  to  his 
rank  and  fortune,  and  that  the  price  charged  for 
thenoL  was  a  fair  and  reasonable  one ;  but  on  the 
other  hand  it  appeared  that  an  inquisition  had 
issued  out  of  Chancery  under  which  the  Earl  was 
found  to  have  been  insane  for  a  period  long  anterior 
to  the  time  at  which  the  carriages  in  question  were 
supplied  to  him.  The  L.  C.  J.  Abbott,  before  whom 
the  case  was  tried,  directed  the  jury,  that,  as  the 
articles  hired  were  suitable  to  the  station  and 
fortune  of  the  defendant,  and  as  the  plaintifl^  at 
the  time  of  making  the  contract,  had  no  reason  to 

(a)  2  Bla.  Com.  291  ;  Yates     v.  StU,  3  Camp.  126. 
V.  Boen,  Stra.  1104 ;   FauHer         (b)  5  B.  &  C.  170. 
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suppose  him  of  unsound  mind,  and  could  not  be 
charged  with  practising  any  imposition  upon  him, 
they  were  entitled  to  recover ;  and  the  jury  accord- 
ingly found  a  verdict  for  the  plainti£&.  Mr.  (after- 
wards Lord)  Brougham  moved  in  the  next  term  to 
set  it  aside,  but  the  Court  supported  the  direction 
of  the  Lord  Chief  Justice. 

Li  a  subsequent  case  of  Brown  v.  Jodrell  (c),  the 
lunatic  was  the  chairman  of  a  society  called  the 
Athenaion,  and  he  had  concurred  in  ordering  work 
and  goods  to  be  supplied  to  them  ;  for  these  Lord 
Tenterden  held  that  he  might  be  sued  by  the  per- 
son who  had  supplied  them.  From  these  decisions 
it  is  plain  that  a  lunatic  s  contracts  are  binding  in 
many  instances  ;  and  some  treatises  suggest  that  he 
stands  on  the  same  footing  with  an  infant,  and  is 
liable  only  for  necessaries.  But  this  is,  I  think,  not 
quite  so  ;  nor  would  it  be  reasonable  that  it  should 
be  so  ;  for,  where  a  lunatic  is  permitted  to  go  about 
and  appear  to  the  world  as  a  person  of  sane  mind, 
it  would  be  very  hard  indeed  to  prevent  persons 
who  had  supplied  him  with  goods  under  that  im- 
pression at  a  fair  price,  from  recovering  because 
the  articles  were  not  necessaries.  And,  in  the  case 
I  have  just  cited,  of  Brown  v.  Jodrell,  an  infant 
could  not^  I  think,  have  been  held  liable  for  goods 
supplied  to  the  Athenaion.  One  of  the  latest  cases 
in  which  the  subject  has  been  canvassed,  is  that  of 

(c)  M.  &  M.  105  ;  3  Car.  ^      v.  Kirhnjll,  8  Car.  &  P.  679. 
P.   30,  S.  C.     See  also  Dane 


326  PABTiBS  TO  ooNT&Acrra 

Tarbuck  v.  Bispham  (d),  in  which  one  of  the  quesr- 
tioDfi  was^  whether  a  lunatic  laboured  luider  the 
same  incapacity  to  bind  himeelf  by  stating  an 
account  as  I  have  already  shown  you  that  an  in&nt 
does.  The  case  went  off  upon  a  difierent  point, 
but  the  Court  said,  that^  had  it  become  material, 
they  would  have  granted  a  rule  for  the  purpose  of 
considering  it 

This  point  was  again  discussed  in  the  case  of 
Clarke  and  Another  v.  Medcalfand  Others^  argued 
in  the  Court  oi  Queen's  Bench,  in  Hilary  Term, 
1841,  and  in  which  the  judgment  was  given  in  the 
following  Trinity  Ternii,  but  is  not  reported.  It 
however  threw  no  new  light  whatever  on  the  subject, 
and  was  decided  in  favour  of  the  plaintifffs  who 
were  London  agents  of  the  defendants,  who  were 
country  attomies;  the  action  wais  for  work  done 
and  money  paid  as  such  agents,  and  on  an  account 
stated.  One  of  the  defendants  pleaded  insanity. 
But  as  there  had  been  an  executed  contract^  and 
for  legitimate  consideration,  without  notice  of  in- 
sanity, or  any  pretence  of  fi:aud  by  the  plaintiff 
the  Court  adjudged  for  the  plaintiflfe,  without  enter- 
ing into  thq  question  raised  by  the  count  on  the 
account  stated. 
Geneni  It  seems  clear  that  a  lunatic  is  liable  upon  an 

from  the  caaea.  executed  contract  for  articles  suitable  to  his  degree, 

furnished  by  a  person  who  did  not  know  of  hia 

(d)  2  M.  &  W.  2. 
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• 

lunacy,  and  practised  no  imposition  upon  him. 
Where  A.  advanced  money  on  mortgage  to  B.,  a 
lunatic,  but  did  not  know  B/s  state,  and  took  no 
advantage  of  him,  he  was  held  entitled  to  a  decree 
of  foreclosure  (e).  It  seems  equally  dear  that  he  is 
not  liable  when  the  other  contracting  party  has 
taken  advantage  of  his  lunacy :  indeed,  that  was 
the  decision  in  Levy  v.  Baker ^  reported  in  a  note  to 
Brown  v.  Jodrell  (/). 

The  above  cases  and  reasonings  still  deserve  great 
consideration  ;  but  since  the  publication  of  this 
book  the  law  upon  the  subject  has  been  reviewed 
by  the  Court  of  Exchequer  in  the  case  of  Molton 
V.  Camroux  (g).  This  was  an  axjtion  for  money 
had  and  received,  brought  by  the  administrator  of 
an  intestate,  to  recover  from  an  annuity  society  the 
price  paid  by  the  intestate  for  annuities  granted  by 
the  society.  The  ground  was,  that  the  intestate 
was  not  of  sound  mind  when  he  paid  the  money. 
The  elaborate  judgment  delivered  by  Pollock^  C.  B., 
will  amply  repay  an  attentive  perusal  ''  As  &r  as 
we  are  aware,"  the  Coiut  said, ''  this  is  the  first  case 
in  which  it  has  been  broadly  contended  that  the 
executed  contracts  of  a  lunatic  must  be  dealt  with 
as  absolutely  void,  however  entered  into,  and 
although  perfectly  fair  and  hond  fide^  reasonable, 
and  without  notice  on  the  part  of  those  who  have 
dealt  with  the  lunatic  ;"  and  the  Court  refiised  to 

(e)  CampffeJl  v.  Hoopor,  24         (/)  M.  &,  M.  106,  b. 
L.  J.  Ch .  644.  fe')  2  Ex.  487. 
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allow  the  money  to  be  recovered  back.  The  case 
was  carried  by  a  writ  of  error  into  the  Court  of 
Exchequer  Chamber  {li\  and  that  Court  laid  down, 
that  when  the  lunatic's  state  of  mind  was  unknown 
to  the  other  contracting  party,  and  no  advantage 
was  taken  of  him,  and  the  contract  was  not  merely 
executory,  but  executed  in  the  whole  or  in  part, 
and  the  parties  cannot  be  restored  to  their  original 
position,  the  contract  is  not  void  on  account  of 
lunacy.  A  subsequent  case  of  Beavan  v.  McDon- 
nell {%)  differed  in  some  degree  from  the  one  last 
cited.  It  was  brought  by  the  lunatic  to  recover  a 
deposit  paid  on  a  contract  for  the  purchase  of  real 
estate,  the  title  of  which  he  was  to  accept  unless  he 
objected  within  a  specified  time.  It  was  admitted 
upon  the  pleadings  that  the  lunatic  was'  of  unsound 
mind,  and  therefore  incapable  of  contracting,  or  of 
understanding  the  meaning  of  a  contract,  or  of 
xnanaging  his  affiiir%  and  that  the  contract  was  of 
no  use  or  benefit  to  him,  but  that  his  state  was  un- 
known to  the  defendant  The  Court  said  that  the 
contract  was  entered  into  by  the  defendant  feirly 
and  in  good  faith,  and  without  knowledge  of  the 
lunacy ;  and  being  a  transaction  completely  exe- 
cuted, so  far  as  the  deposit  is  concerned,  the  defen- 
dant has  done  all  he  ought  to  do  to  make  it  his 

{h)  Molton  V.   Camrovx,  4  Ex.  309,  S.  C.     See  23  L.  J. 

Ex.  17 ;  Campbell  v.  Hooper,  (Ex.)  326  ;  10  Ex.  184  ;  Moss 

24  L.  J.  (Ch.)  644.  v.  Tnbe,  3  Fost  &  FinL  9. 

(i)  23  L.  J.    (Ex.)  94 ;    9 
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own.  The  plaintiff  has  had  all  he  bargained  for — 
the  power  of  buying  an  estate,  and  a  title  estab' 
lished  in  a  given  time,  on  payment  of  the  residue 
of  the  purchase-money.  The  Court  thought  the 
case  came  within  the  principle  upon  which  Molton 
V.  Camroux  was  decided,  and  that  it  made  no 
difference  that  it  was  admitted  that  the  plaintiff 
was  incapable  of  understanding  the  meaning  of 
contracts ;  whereas  in  the  former  case  it  was  not 
necessary  to  be  inferred  that  he  was  incapable  of 
knowing  the  nature  of  his  acts.  As  a  lunatic  is 
liable  upon  such  contracts  entered  into  by  himself, 
so  he  is  liable  for  necessaries  i^imished  to  his 
wife  (i),  he  having'  become  lunatic  since  the  mar- 
riage ;  for,  by  contracting  the  relation  of  marriage, 
a  husband  takes  on  himself  the  duty  of  supplying 
his  wife  with  necessaries  ;  and  if  he  does  not  per- 
form that  duty,  either  through  his  own  fault  or  in 
consequence  of  a  misfortune,  such  as  lunacy,  the 
wife  has  by  reason  of  that  relation  an  authority  to 
procure  them  herself  and  the  husband  is  respon- 
sible for  'what  is  so  supplied.  But  it  would  seem 
to  be  the  better  opinion  that  an  executory  contract 
entered  into  by  a  lunatic  of  non-sane  mind  at 
the  time  he  entered  into  it,  cannot  be  enforced 
against  him  ;  sed  qucere. 

As  the  law  regarding  the  contracts  of  lunatics  Contnctsby 
has  experienced  some  alteration,  so  also  has  the  law  intozicaieci. 

(/r)  Read  v.  Legardy  6  Ex.  636, 
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regaxding  ooDtracts  entered  into  by  the  class  of 
peiBons  whom  I  shaU  next  specify,— I  mean  per- 
sons deprived  of  the  use  of  their  ordinary  under- 
wherathe       standing  by  intoxication.       It  has  been  always 
wastheiwoit  admitted  that  if  one  man,  by  contrivance  and 
ratagem.    ^^Ysia^m,  roduced  another  to  a  state  of  inebriety, 
and  induced  him,  while  in  that  state,  to  enter  into 
a  contract^   it  would  be  void  upon  the   ordinary 
ground  of  fraud  ;  for  the  liquor  would  be  in  such 
case  an  instrument  used  by  the  one  party  to  assist 
Where  him  in  his  plot  against  the  other  (2).     But  it  has 

mm  caused  by  been  supposed  that»  where  the  drunkenness  of  the 
hi^i^^        contracting  -party  was  occasioned,  not  by  the  fiaud 

of  the  contractee,  but  by  his  own  folly,  he  could 
not  in  such  a  case  set  it  up  as  a  defence ;  since,  by 
doing  so,  he  would  take  advantage  of  his  own 
wrong.  You  will  see  this  view  taken  in  Coke  litt. 
247  a>  and  even  so  late  as  Cory  v.  Cory  (m).  ITiere 
are,  however,  several  late  cases,  in  which  it  seems 
to  have  been  treated  as  erroneous.  In  Pitt  v. 
Smith  (n),  issue  had  been  joined  upon  the  question 
whether  there  was  an  agreement  between  the 
plaintiff  and  defendant  for  the  sale  of  an  estate. 
It  was  proved  that  in  fact  there  was  an  agreement 
signed,  but  that  one  of  the  parties  when  he  signed 
it  was  intoxicated  :  Lord  Ellenhorough  said  : — 
^  There  was  no  agreement  between  the  parties,  if 

(Z)  Gregory    v.    Fraser,    3         (m)  1  Ves.  19. 
Camp.  454  ;  Brandon  v.  Oldy         (n)  3  Camp.  33. 
3  Car.  k  P.  440. 
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the  defendant  was  intoxicated,  in  the  manner  sup- 
posed, when  he  signed  this  paper.  He  had  not  an 
agreeing  mind.  Intoxication  is  good  evidence 
upon  a  plea  of  non  est  factum  to  a  deed»  of  non 
concessit  to  a  grant,  or  non  assumpsit  to  a  promise ;" 
and  he  directed  a  nonsuit^  which  the  full  Court 
afterwards  refused  to  set  aside.  In  Fenton  v. 
Holloway  (o)  Lord  Ellenborough  again  ruled  in  the 
same  manner  (p).  It  may  be  considered  as  now 
settled,  that  intoxication  avoids  a  contract  when  it 
is  so  complete  as  to  prevent  a  man  from  knowing 
what  he  is  about :  in  that  state  he  is^  in  common 
parlance,  ^not  himself,"  nor  are  his  acts  his  own« 
*"  It  is  just  the  same,"  said  Mr.  Baron  Alderson  (q) 
in  an  action  on  a  biU  by  indorsee  against  indorser 
(who  pleaded  drunkenness)  : — ''  it  is  just  the  same 
as  if  the  defendant  had  written  his  name  upon  the 
bill  in  his  sleep,  in  a  state  of  somnambulism."  In 
that  case  the  law  was  thus  explained  by  the  learned 
judges  :— 

1.  As  regards  the  state  of  the  drunken  man, 
where,  said  Mr.  Baron  Parke,  he  enters  into  the 
contract  in  ^  such  a  state  of  drunkenness  as  not  to 
know  what  he  is  doing,  and  particularly  when  it 
appears  that  this  was  known  to  the  other  party,  the 
contract  is  void  altogether.  A  person  who  takes 
an    obligation   from  another  under  such  circum- 

(o)  1  stark.  126.  worth,  18  Ves.  12. 

(/>)  See  Sentance  v.  Podef  (q)  Gore  v.  Gibnonf  13  M. 
3  Car.  &  P.  1 ;  Cooke  v.  Clay-     k  W.  623. 
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stances  is  guilty  of  actual  fraud/'  It  can  scarcely 
be  that  the  other  party  can  be  ignorant  of  the 
complete  drunkenness  of  the  person  he  contracts 
with  personally.  But  many  cases  might  arise 
where  the  party  suing  was  neither  present  nor 
cognizant  of  the  state  in  which  the  defendant 
signed  or  authorised  the  contract.  It  seems  that  a 
question  would  there  arise  as  to  the  consideration. 

2.  IP  the^  consideration  were  for  necessaries,  Mr. 
Baron  Alderson  said,  that  a  party,  "even  in  a  state 
of  complete  drunkeaness,  may  be  liable  in  cases 
where  the  contract  is  necessary  for  his  preservation, 
as  in  the  case  of  a  supply  of  actual  necessaries ;  so 
also  where  he  keeps  the  goods  when  he  is  sober ; 
although  I  much  doubt  whether,  if  he  repudiated 
the  contract  when  sober,  any  action  could  be  main- 
tained on  it." 

The  Lord  Chief  Baron  also  said,  ''So  a  tradesman 
who  supplies  a  drunken  man  with  necessaries  may 
recover  the  price  of  them,  if  the  party  keeps  them 
when  he  becomes  sober ;  although  a  count  for  goods 
bargained  and  sold  would  fail."  The  distinction  is 
thus  well  shown.  To  support  a  count  for  goods 
sold  and  delivered,  proof  of  acceptance  as  well  as 
delivery  is  requisite,  and  if  there  had  been  accep- 
tance, the  plea  of  drunkenness  would  not  avail ; 
the  keeping  of  the  goods  would  be  proof  of  accep- 
tance, and  the  sober  assent  thus  evidenced  would 
ratify  the  drunken  contract.  But  into  the  support 
of  a  count  for  goods  bargained  and  sold  delivery 
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does  not  enter,  as  long  as  the  contract  was  complete 
at  the  time ;  and  the  plea  of  intoxication,  if  sus- 
tained, would  be  a  complete  defence,  for  there  could 
have  been  no  acceptance  to  waive  it. 

I  have  now  to  direct  your  attention  to  aliens.  Aliens. 
And  we  again  subdivide  this  class  into  two  minor 
ones,  of  alien  friends,  and  alien  enemies.  With 
regard  to  alien  friends,  they  have  a  right  to  con-  Alien  Mends, 
tract  with  the  subjects  of  this  coimtry,  and  may 
sue  on  such  contracts  in  the  Courts  of  this  coun- 
try (r),  whether  the  contract  was  made  in  England 
or  abroad ;  with  this  distinction,  that,  if  it  was  made 
in  England,  it  is  expounded  according  to  the  law  of 
England  ;    if  abroad,  according  to  the  law  of  the  Boies  whereby 

-  .  J         V  1      1  •  aliens  may 

country  where  it  was  made  :  but,  whether  it  was  sne  in  English 
made  abroad  or  in  England,  the  person  who  sues 
on  it  here  must  take  the  remedy  here  as  he  finds  it^ 
although,  perhaps,  abroad  there  might  have  been  a 
more  advantageous  one.  Thus,  for  instance,  ac- 
cording to  the  law  of  England,  if  a  bill  of  exchange 
be  payable  to  A.  or  order,  A.'s  indorsement  in  blank, 
that  is,  his  simply  writing  his  name  on  the  back,  is. 
sufficient  to  transfer  the  property  in  it  to  any  one 
to  whom  he  may  think  fit  to  hand  it ;  whereas, 
according  to  the  law  of  France,  a  special  indorsement 
— ^that  is  an  indorsement  naming  the  transferree — ^is 
necessary  for  the  same  purpose.  Now  if  an  action  be 
brought  in  the  Queen's  Bench  here  by  the  indorsee  of 

(r)  Bac.  Abr.  Aliens,  D. ;  Com.  Dig.  Alien,  C.  5. 
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an  English  bill,  he  will  recover  on  showing  an  in- 
dorsement in  blank,  whereas^  if  the  action  were 
brought  by  the  indorsee  of  a  French  bill,  he  would 
be  obliged  to  show  a  special  indorsement.  And  the 
reason  of  this  is,  that  the  law  of  the  country  where 
a  contract  is  made  being  by  implication  incorpo- 
rated into  the  contract^  it  is  considered  to  be  part  of 
the  contract  arising  on  such  a  bill  made  in  Eng- 
land, tiiat  it  shall  be  transferable  by  an  indorsement 
in  blank ;  and  part  of  the  contract  arising  on  a 
French  bill,  that  it  shall  be  transferable  only  by  a 
special  indorsement  (s).  Again,  to  an  action  on  a 
bill  of  exchange,  the  French  period  of  limitation  is 
Jive  years,  ours  is  six ;  now,  if  an  action  be  brought 
here  on  a  French  bill,  the  Courts  here  will  not  adopt 
the  French  period  of  limitation,  but  our  own,  and  so 
the  payee  may  recover  here  at  any  time  within  six 
years,  though  in  France,  where  the  bill  was  made, 
he  must  have  brought  his  action  within  /Ive ;  the 
reason  for  which  is,  that  the  period  of  limitation 
within  which  a  remedy  is  to  be  pursued  is  part 
and  parcel  of  the  remedy  itself  and,  though  a 
contract  is  interpreted  by  the  law  of  the  country 
where  it  is  made^  the  remedy  must  be  pursued 


(s)  Trimhey  v.    Vignier,   1  Thompson  v.  Bell,  23   L.   J. 

Bing.  K  C.  161.     See  Boihr  (Q.  B.)  169;  3  E.  236.     See 

9child  V.  Currie,  1  Q.  B.  43 ;  Brook    v.    Brook,    27    L.   J. 

Oibhs  V.  Fremont,    22   L.  J.  (Ch.)  401  ;  Connelly  v.  Con- 

(Ex.)  302  ;  9  Ex.  25 ;  Allen  nelly,  7  Moo.  P.  C.  438. 
V.  Kemble,  6  Moo.  P.  C.  314 ; 
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as  it  exists  in    the    country  where  the  suit  is 
brought  (t). 

I  have  rather  digressed,  for  the  purpose  of  point- 
ing out  these  two  rules  to  you.  They  are  two  of 
the  most  celebrated  principles  of  our  law,  and  there 
is  scarcely  any  question  arising  on  a  foreign  contract 
which  they  will  not  solve.  You  will  see  them  car- 
ried out  and  explained  in  British  Linen  Company 
V.  Drummond  (w),  De  la  Vega  y.  Vianna  (x). 

So  far  with  regard  to  contracts  made  with  alien  Contncts  with 
mends ;  now  with  regard  to  alien  enemieSy  i,  e., 
alieoB  whose  government  b  at  war  with  this 
country.  All  contracts  made  with  them  are  wholly 
void  (y).  Indeed  in  one  case  it  was  decided^  that^  if 
the  contract  was  made  during  war,  it  does  not 
become  capable  of  being  enforced  even  on  the  return 
of  peace  ;  although,  if  a  contract  be  made  with  an 
alien  friend,  and  a  war  afterwards  breaks  out 
between  his  country  and  this,  the  effect  is  to  sus- 
pend his  right  to  sue  upon  the  contract  until  the 
return  of  peace,  not  whoUy  to  disqualify  him  from 
suing  (2). 


(t)  Huber  v.  Steiner,  2  N. 
C.  202 ;  Cocks  v.  Furday,  6 
C.  B.  860 ;  Leroux  v.  Broion^ 
22  I*  J.  (C.  P.)  1 ;  Ruekma- 
b</ye  y.  Mottiehundy  8  Moo. 
P.  C.  4. 

(u)  10  B.  &  C.  903. 

(x)  1  B.  k  Ad.  284. 

(y)  Brandon  v.  Nesbitt,   6 


T.  R  23 ;  De  WaM  v.  Braune, 
25  L.  J.  (Ex.)  343 ;  1  H.  & 
N.  178  ;  WiUiaan  v.  Pattesan, 
7  Taunt.  439 ;  Esposito  y. 
Bmoden,  27  L.  J.  (Q.  B.)  17 ; 
7  E.  &  B.  763. 

(z)  Flindt  y.  Water/t,  15 
East,  260;  Alcenius  y.  Ny- 
grin,  24  L.  J.  (Q.  B.)  19. 
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Oailaws  and 
felons  cannot 
enforce 
eontracte. 


It  seems  sufficiently  connected  with  the  subject 
of  this  work  to  add,  that,  by  the  Common  Law, 
aliens  may  acquire  and  possess  within  this  realm, 
by  gift,  trade,  or  other  means,  any  goods  personal 
whatever,  as  well  as  an  Englishman  (a).  By  the 
Act  to  amend  the  laws  relating  to  aliens,  7  &  8 
Vict.  c.  66,  ss.  4  &  5,  every  alien  subject  of  a 
friendly  state  may  take  and  hold,  by  purchase,  gift, 
bequest^  representation,  or  otherwise,  every  species 
of  personal  property,  except  chattels  real,  with  the 
same  rights,  remedies,  and  capacities,  as  if  he  were 
a  natural  bom  subject  of  the  United  Kingdom* 
And  every  such  alien  residing  here  may,  by  grant, 
lease,  demise,  assignment,  representation,  or  other- 
wise, take  and  hold  any  lands,  houses,  or  other 
tenements,  for  the  purpose  of  residence  or  of  occu- 
pation, or  for  the  purpose  of  business,  .trade,  or 
manufacture,  for  any  term  not  exceeding  twenty- 
one  years  (6). 

The  Secretary  of  State,  moreover,  may,  if  he  sees 
fit,  grant  to  any  alien  by  certificate  all  or  any  of 
the  rights  and  capacities  of  a  natural  bom .  subject, 
except  that  of  being  a  member  of  the  Privy  Council 
or  of  either  House  of  Parliament ;  7  &  8  Vict.  c. 
66,  s.  8. 

Another  class  of  persons  who  are  disabled  from 
enforcing  contracts  are  outlaws,  and  persons  under 


(a)   Calvm*8    ease,    7    Co. 
Eep.  1. 

(6)  See  Beard  v.  JEgerton, 


3  C.  B.  97 ;  Jefferysr.  Booset/, 

4  H.   L.  C.   816  ;  Farina  v. 
SilverlocK\  24  L.  J.  (Ch.)  632. 
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sentence  for  felony  (c).  They  are,  however,  liable 
upon  the  contracts  made  by  them  while  in  that 
situation,  though  incapable  of  taking  advantage  of 
them  (d).  This  disability  is  removed  by  pardon ; 
and  when  the  attainder  or  outlawry  is  removed,  the 
party  may  contract  and  sue  as  before  (e). 

There  is  one  other  class,  I  was  about  to  say  of  CorpoAtiont 
individuals,  but  that  would  have  been  incorrect  (for, 
although  persons  in  the  eye  of  the  law,  they  are  not 
individuals  in  common  parlance,)  regarding  whose 
power  of  contracting  I  have  a  few  words  to  say, — I 
mean  corporations  aggregate.    A  corporation  aggre* 
gate  consists,  as  you  know,  of  a  number  of  indivi* 
duals  united  in  such  a  manner  that  they  and  their 
successors  constitute  but  one  person  in  law.     Thus» 
the  mayor,  aldermen,  and  burgesses  of  a  borough 
are  a  corporation,  and  as  such  have  an  existence 
distinct  from  that  of  the  individual  mayor,  and  of 
the  individuals  enjoying  the  franchise,  of  burgess^ 
or  post  of  alderman.     But  then,  this  corporate  exist* 
ence  being  an  ideal  one,  and  the  creature  of  the 
law,  it  is  obviously  impossible  that  the  corporation 
can  contract  in  the  same  way  as  an  ordinary  person. 
Accordingly  the  law,  the  creature  of  which,  as  I  have  CorpoAtioiu 
said,  it  is,  has  provided  for  it  a  mode  of  contracting,  ^^        ^ 
namely  by  its  common  seal,  which,  being  affixed  to 
the  contract,  authenticates  it,  and  makes  it  the 

(i;)  Bulloek  y.  Doddt,  2  B.      Foster,  C.  C.  61. 
&  A.  258.  {e)  Bac.  Abar.   "  Outlawry," 

(d)  Ramsey  y.  Mdcdonald^      H.    • 
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deed  of  the  corporation ;  and,  as  a  general  ruie»  that 
is  tiie  only  way  in  whidi  a  corporaticm  can  con- 
tract (/).  A  few  instances  will  show  the  force  and 
the  application  of  this  important  rula  Thus^  in 
The  Mayor  of  Ludlow  v.  Charlton  (g\  the  defen- 
dant had  laid  out  a  sum  of  money  in  palling  down 
and  altering  an  inn  and  doing  other  work,  at  the 
request  and  for  the  convenience  of  the  corporation, 
confiding  in  their  promise  to  pay  him  that  sum  {x 
such  work  ;  but  though  he  laid  out  more  than  that 
sum,  he  was  unable  to  charge  the  corporation  with 
it,  from  having  neglected  the  veiy  obvious  and  easy 
mode  of  binding  the  corporation  by  deed,  as  the 
law  prescribes.  Even  an  entry  by  the  corporation 
in  their  own  books  of  a  minute  of  this  agreement^ 
was  not  admitted  to  bind  them.  In  Arnold  v.  The 
Mayor  of  Poole  {h\  the  plaintiff  had  performed  the 
duties  of  attorney  to  the  corporation  of  that  place, 
whicii  had  incurred  a  large  debt  to  him ;  but  having 
only  been  appointed  by  the  mayor  and  coimcil,  and 
not  under  the  seal  of  the  borough,  he  could  not  re- 
cover his  costs^  although  the  council  of  the  borough 
had  passed  a  resolution  directing  the  business  to  be 
done  by  him,  and  knew  of  its  prc^resa  In  JPaine 
V.  Tfie  Guardians  of  the  Poor  of  the  Strand 
Union  (i),  the  guardians,  who  are  a  corporation  by 

(/)  Com.   Dig.   Franchises,      Queen  v.  Mayor,  ^c,  of  Siam- 

F.  13.  ford,  6  Q.  B.  433. 
iff)  6  M.  &  W.  815/  («)  8  Q.  B.  326. 

(//)  4  M.  &  G.  860.     See      ' 
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statute,  had  ordered  the  plaintifi^  a  surveyor,  to 
make  a  suivey  and  a  map  of  the  rateable  property 
in  a  pansh  which  was  part  of  the  union,  but  as  the 
plaintiff  had  not  infflsted  upon  having  his  retainer 
under  seal,  he  was  unable  to  recover  for  the  survey 
or  the  map. 

This  general  rule,  however,  has  from  the  earliest 
traceable  periods  been  subject  to  exceptions,  the 
decisions  as  to  which  furnish  the  principle  on  which 
they  have  been  established,  and  are  instances  iUush 
trating  its  application,  but  are  not  to  be  taken  as 
so  prescribing  in   terms  the   exact  limit,  that  a 
merely  circumstantial  difference  excludes  from  the 
exception.    This  principle  appears  to  be  convenience, 
amounting  almost  to  necessity.     Hence,  the  retainer 
by  parol  of  an  inferior  servant,  authorising  another 
to  drive  away  cattle  damage  feasant,  to  make  a  dis- 
tress or  the  like,  the  doing  of  acts  very  frequently 
recurring,    or  too  insignificant  to  be  worth  the 
trouble  of  affixing  the  common  seal,  are  established 
exceptions.     In  such  cases  the  head  of  the  corpora- 
tion has  from  the  earliest  time  been  considered  sb 
delegated  by  the  rest  to  act  for  them  (k).    Much 
illustration  as  to  these  acts  is  afforded  by  the  case 
of  Smith  V.  Garttvrighty  dedided  in  the  Exchequer 
Chamber  (Q.     It  was  an  action  by  one  of  the  coal-* 
meters  of  Kings  Lynn,  for  disturbance  in  his  office 
of  coal-meter,  in  the  exercise  of  which  he  claimed 

(k)  LHdloioy.C?uirIton,svLpn,     Ex.  927,  S,  C. 
(0  20  L.  J.    (Ex.)  401  ;  6 

s2 
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the  right  to  weigh  coals  brought  into  the  port^  and 
to  take  a  certain  fee  for  weighing  them  ;  and  it 
became  a  material  question  whether  he  was  duly 
appointed  meter  or  not.  He  had  not  been  appointed 
under  seal  The  Court  held,  that,  as  the  right  he 
claimed  was  to  discharge  certain  duties  in  regard 
to  the  property  of  third  persons  altogether  against 
their  will,  and  to  demand  a  fee  for  so  doing,  this 
right  must  be  by  reason  of  his  having  an  office,  and 
not  being  a  mere  servant  of  the  corporation,  and 
consequently  his  appointment  must,  in  order  to  be 
valid,  .be  under  the  seal  of  the  corporation.  Had 
this  not  been  so,  but  if  the  corporation  had  merely 
claimed  a  right  to  measure  by  persons  appointed  by 
themselves,  such  persons  would  be  merely  servants^ 
and  might  well  be  appointed  without  seal  You 
will  also  see  an  enumeration  of  these  acts  in  Com. 
Dig.  Franchises,  F.  13  (m).  They  are  treated  by 
the  Court  of  Common  Pleas,  in  the  great  case  of 
The  Fishmongers  Company  v.  Robertson  (n),  as  so 
well  known  as  to  require  no  enumeration  in  the 
judgment  of  the  Court.  They  are  apparently  as 
ancient  as  the  doctrine  to  which  they  are  commonly 
stated  to  be  exceptiona  They  do  not  depend  upon 
any  one  principle,  other  than  that  convenience, 
amoimting  almost  to  necessity,  which  belongs  to 
them  in  their  very  nature,  and  under  which  they 
are  ranked  by  the   Court  of  Queen's  Bench  in 

(m)  See  Bro.  Abr.  Corp.  K.;      47. 
and  ill   Ho^m  v.  Ivy,  1  Vent.  (n)  5  M.  A  Gr.  192. 
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Church  V.  Imperial  Gas  Light  Company  (o). 
There  is,  however,  a  distinction  between  matters 
which  do  and  matters  which  do  not  affect  any 
interest  of  the  corporation.  The  former  must  be 
authorised  by  the  corporate  seal  Thus,  they  must 
appoint  a  bailiff  by  deed  for  entering  upon  lands 
for  condition  broken,  in  order  to  revest  their  estate ; 
but  they  need  not  do  so  where  the  bailiff  is  only  to 
distrain  for  rent(jp).  To  this  rule  also,  the  con- 
venience of  the  world  has  occasioned  some  other  ex- 
ceptions ;  the  principal  of  which  is,  that,  when  a 
corporation  has  been  created  for  mercantile  pur^ 
poses,  it  is  allowed  to  enter  without  seal  into  certain  Bxceptioni*. 
contracts, — for  instance,  bills  of  exchange  (5^)  — 
which  are  usually  entered  into  without  seal  by 
commercial  men.  In  the  case  of  Church  v.  The 
Imperial  Gfas  Light  Company  (r)  the  defendants 
were  empowered,  by  the  Act  incorporating  them,  to 
make  gas,  and  to  sell  and  dispose  of  it  in  such  man- 
ner as  they  should  think  proper,  with  full  power  to 
supply  and  hght  with  gas  the  shops,  houses,  streets, 
&c,  in  the  places  mentioned.  The  statute  further 
enacted  that  the  directors  should  have  the  custody 


(0)  6  A.  A  E.  846. 

(p)  Smith  V.  Birmingham 
Gas  Go,,  1  A.  &  E.  526 ;  Parol 
V.  Moor,  Plow.  91  ;  Jenkins, 
3rd  Cent,  case,  68.  See  Hall 
V.  Mayor,  ^c,  of  Swansea,  5 
Q.  B.  526. 

{q)  Brouf/hton  v.  Maiicheatfir 
Water  Works,  3  B.  &  A.  1. 


(r)  Church  v.  Imperial  Gas 
Light  Co,,  6  A.  &  K  846 ;  R. 
V.  Bigg,  3  P.  Wms.  419 ;  Be^ 
vnrleg  v.  Lincoln  Gas  Co.,  6 
A.  &  E.  829 ;  Clarke  v.  The 
Guardians  of  the  Cuckfield 
Union,  21  L.  J.  (Q.  B.)^349 ; 
Nicholson  v.  Bradford  Union, 
35L.  J^(Q.  B.)  176 
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of  the  common  seal,  with  full  power  to  use  it  for  thd 
affairs  and  conoemB  of  the  compaDj,  and  should 
have  power  to  direct  and  transact  the  affiiirs  and 
business  of  the  company,  as  well  in  laying  out  and 
disposing  of  money  for  the  purposes  of  the  same,  as 
in  contracting  for  and  purchasing  lands  and  tene- 
ments, materials,  goods  and  chattels  for  the  use  of 
the  company,  &c.,  and  selling  and  disposing  of  all 
lands,  &c.,  and  all  articles  produced  as  aforesaid. 
The  defendants  entered  into  a  simple  contract  with 
the  plaintiff,  to  supply  him  with  gas  at  a  certsdn 
rate,  and  the  Court  held  that  they  had  power  to 
enter  into  this  contract,  and  to  sue  in  assumpsit  for 
the  price  of  the  gas  supplied.  "  The  general  rule  of 
law,"  said  the  Court  in  delivering  its  judgment, 
"  is,  that  a  corporation  contracts  under  its  common 
seal ;  as  a  general  rule  it  is  only  in  that  way  that 
a  corporation  can  express  its  will,  or  do  any  act 
Whenever  to  hold  the  rule  applicable  would  occa- 
sion a  great  inconvenience  or  tend  to  defeat  the 
very  object  for  which  the  corporation  was  created, 
the  exception  has  prevailed.  On  the  same  principle 
dtands  the  power  of  accepting  bills  of  exchange  and 
issuing  promissory  notes  by  companies  incorporated 
for  the  purposes  of  trade,  with  the  rights  and 
liabilities  consequent  thereon.  We  must  under- 
stand this  company  to  have  been  incorporated  for 
the  purpose  of  supplying  individuals  willing  to 
contract  with  them  for  gas-light.  Such  contracts 
are  of  almost  daily  occurrence,  and  to  hold  that  for 
every  on6  of  them,  of  the  same  or  less  amount,  it 
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waa  neoeesaiy  to  affix  the  common  seal,  would 
be  so  seriously  to  impede  the  corporation  in  fuV 
fiUing  the  very  purpose  for  which  it  was  created, 
that  we  think  we  are  bound  to  hold  the  case 
feirly  brought  within  the  principle  of  the  estab- 
lished exceptions.'^ 

Upon  similax  reaaoning  where  the  Australian 
Mali  Steam  Navigation  Company,  (which  was  con- 
stituted a  trading  corporation  by  charter  for  the 
purpose  of  maintaining  a  communication  by  steam 
and  other  vessels  for  carrying  passengers,  &a, 
between  Great  Britain  and  Australia),  in  the  per- 
formance and  for  the  more  effectual  prosecution  of 
the  objects  of  their  charter,  and  by  a  resolution  of 
the  direct(»:8  duly  entered  into  as  required  by  the 
charter,  made  a  parol  agreement  with  the  plaintiff 
that  in  consideration  of  his  going  to  Sydney  to 
bring  home  one  of  their  ships  which  was  supposed 
to  be  unseaworthy  and  uninsurable,  they  would  pay 
his  passage  out  to  Sydney  and  allow  him  a  remu- 
neration for  his  said  services ;  ihe  Court  of  Queen's 
Bench  decided  that  this  contract  being  entered  inta 
by  the  company  and  performed  by  the  plaintiff  for 
the  express  purpose  of  preserving  the  ship  and 
maintaining  the  communication  and  carriage  of 
passengers,  &c.,  between  Great  Britain  and  Auih 
tralia^  the  company  were  liable  to  pay  him  notwith- 
standing that  the  contract  was  not  under  seal  (s). 

(if)  Henderson  v.   The  Am-      24  L.  J.  (Q.  B.)  ft22 ;  5  E.  4 
trfjUian  B.  M.  Steam  Nar.  Co.,      B.  409. 
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In  another  case  in  which  the  same  company  were 
the  plaintiff,  and  in  which  they  had  bought  by 
parol  contract  of  the  defendants  a  quantity  of  ale 
for  the  use  of  the  passengers  on  board  their  steam 
vessel,  and  paid  the  defendants  for  the  same,  but 
the  ale  proved  unfit  for  use ;  the  Court  of  Ex- 
chequer held,  that  the  contract,  although  not  under 
seal,  yet  being  executed,  the  defendants  were  liable 
to  the  plainti£&  in  damages  (t). 

But  unless  the  nature  of  the  business  for  which 
the  corporation  was  created,  necessarily  implies  the 
existence  of  these  powers  of  contracting  otherwise 
than  by  deed,  it  will  not  have  them.  Thus  it  has 
been  held  (u)  that  when  the  East  India  Company 
granted  a  retiring  pension  to  a  miUtary  officer  for 
services  performed  to  them  in  the  East  Indies,  but 
did  not  grant  it  under  their  common  seal,  the  grant 
did  not  fall  within  the  reason  or  principle  of  the 
exception,  but  must  be  governed  by  the  general 
rule  of  law,  that  a  corporation  cannot  be  sued  upon 
a  contract^  unless  under  seaL  It  is,  indeed,  obvious 
that  the  grant  of  this  pension  could  have  no  con- 
nexion whatever  with  the  condition  or  powers  of 
the  company  as  a  trading  community,  and  conse- 
quently that  it  is  not  within  the  exception  which 
has  been  established  as  to  contracts  entered  into  by 

(/)  Tlie  Australian  R,   M.  graph  Co.,  26  L.  J.  (Q.  B.) 

Steam  Nav.  Co,  v.  Marzetti,  46  ;  6  E.  &  B.  341. 
24  L.  J.  (Ex.)  273  j  11  Ex.  (w)  Gibson   v.    East  Ittdia 

328  ;  Beuter  v.  Electric  Tele-  Co.,  5  Bing.  N.  C.  362. 
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corporations  instituted  for  the  purposes  of  trade  in 
matters  relating  to  their  trade,  or  within  that  re- 
specting matters  of  daily   occurrence  and  slight 
importance,   which  have  been   alluded  to.     And 
where  the   Governor    and    Company    of   Copper 
Miners  (x)  entered  into  a  parol  contract   with   a 
person  to  supply  him  with  a  large  quantity  of  iron 
bars,  it  was  held,  that,  as  there  was  no  evidence 
that  the  contract  proved  was  in  any  way  auxiliary 
to  the  trade  in  copper,  it  must  be  held  not  a  con* 
tract  entered  into  for  the  purpose  of  carrying  on  the 
trading  object  for  which  the  plaintiflfe  were  incorpo- 
rated, and  did  not  bind  them ;  and  consequently, 
as  there  was  no  consideration  for  the  defendant's 
promise,  that  he  was  not  boimd  to  perform  it.     In 
like  manner,  where  the  London  Dock  Company,  a 
corporation  constituted  for  the  purpose  of  carrying 
on  a  particular  trade,  entered  into  a  contract  for  the 
cleansing  and  removing  the  filth  and  dirt  aocumu- 
lating  in  their  docks  and  basins;  the  Court  held 
that  such  a  contract  ought  to  have  been  under  the 
corporation  seal,  as  it  was  not  a  contract  of  a  mer- 
cantile nature  ;  nor  was  it  with  a  customer  of  the 
Company,  nor  was  it  of  a  character  which  created 
an  impossibility  that  it  should  be  under  seal  (y). 
But  where  a  trading  company  is  created  by  charter, 

[x)  The  Governor  aiid  Cam-         (y)  London  Dock  Company 

pany   of   Copper    Miners  of  v.  Sinnotty  27  L.  J.  (Q.   B.) 

England    v.   Fox,    16   Q.   B.  129  ;  8  E.  &  B.  347. 
229;  20  L.  J.  (Q.  B.)  174. 
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while  acting  within  the  scope  of  the  charter,  it  znaj 
enter  into  the  commercial  contracts  usual  in  the 
trade  which  the  company  is  to  carry  on,  in  the 
usual  manner  (z).  Some  acts  of  trifling  importance 
which  every  corporation  may  do  without  deed*  have 
been  already  mentioned 
P«wic OT^  There  ia  another  important  class  of  parties  to 

Companies,  contracts,  whosc  agreements  must,  in  order  to  bind 
them  as  a  body,  be  entered  into  in  a  manner 
peculiar  to  themselvea  These  are  public  or  joint 
stock  companies.  Nearly  all  of  these  are  of  recent 
origin,  mJst  of  them  ve^  recent.  Some  of  <i.ese 
companies  are  incorporated,  and  othero  not,  and 
some  important  attributes  exist  peculiar  to  different 
stages  of  their  growth,  from  a  mere  party  of  mdivi- 
duab  combining  to  promote  the  formation  of  a  com- 
pany, until  they  have  achieved  their  object  by 
effecting  its  incorporation.  All  these  companies  are 
created  for  some  definite  and  prescribed  object,  and 
have  ab-eady  been  slightly  mentioned  in  treating  of 
the  power  of  corporations  to  contract.  But  the 
whole  law  respecting  them  is  so  new,  and  is  in 
many  respects  so  different  from  anything  else  exist- 
ing in  our  jurisprudence,  that  the  principles,  analo- 
gies, and  examples  of  the  common  law  are  often  not 
applicable  to  cases  where  a  public  or  joint  stock 
company  is  one  of  the  partiea  It  might,  perhaps^ 
have  been  more  convenient  for  the  purposes  of  com- 

(z)  Copper  Mhiern  Co,  v.  Fox^  supra. 
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inercial  business,  if,  in  establishing  a  new  system  of 
!*egulations  for  ^  many  of  the  transactions  of  public 
Companies,  a  closer  analogy  to  the  general  rules  of 
our  law  had  been  observed,  as  it  certainly  would 
have  been  more  convenient  for  the  purposes  of 
public  justice.  But,  in  fact,  a  new  system  has  been 
established ;  and  it  affects  so  many  of  the  transac- 
tions of  business,  that  an  accurate  acquaintance 
with  it  is  one  of  the  most  important  acquirements 
of  the  lawyer.  So  far,  therefore,  as  the  law  of 
public  companies  applies  to  the  general  law  of  con- 
tracts, it  will  be  explained  here ;  but  in  order  to 
do  so,  that  interruption  of  the  common  analogies  of 
law  which  I  have  mentioned,  renders  it  necessary 
to  speak  somewhat  generally  of  the  old  system 
before  proceeding  to  the  new. 

Previously  to  the  passing  of  the  statutes  here-  statutes 
after  mentioned,  so  great  a  number  of  joint  stock  J^t^tock 
companies  had  been  established,  and  so  many  more  ^"^^^ 
wJproj«*ed.  ^h  striving  to  attain  its  obj«*  b, 
means  of  its  own,  none  having  any  regard  to  the 
proviBions  of  the  law  in  analogous  cases,  and  ma^y 
violating  them,  that  the  greatest   conftision   and 
uncertainty  were  introduced  into  their  transactions, 
and  lamentable  frauds  and  oppressions  were  com- 
mitted.    Several  Acts  of  Parliament  were  passed 
remedying  some   of  these  ^vils,   but  being  found 
insufficient,  the   Legislature   passed  some  general 
enactments,  of  which  the  most  important  for  the 
present  purpose  are,  the  Act  for  the  Kegistration, 
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Incorporation,  and  Begulation  of  Joint  Stock  Com- 
panies, 7  &  8  Vict  c.  110,  which  came  into  opera- 
tion on  the  Ist  of  November,  1844  ;  the  Compa- 
nies Clauses  Consolidation  Act,  1845,  8  Vict  a  16  ; 
the  Lands  Clauses  Consolidation  Act»  1845,  8  Vict* 
c.  1 8  ;  and  the  Railways  Clauses  Consolidation  Act» 
1845,  8  Vict.  c.  20.  The  statute  7  &  8  Vict, 
c.  110,  was  indeed  repealed  by  19  &  20  Vict.  c.  47  ; 
but  as  to  insurance  companies  registered  under  it, 
and  as  to  new  companies  for  insurance,  it  was  re- 
vived by  20  &  21  Vict.  c.  80.  The  statute  19  &  20 
Vict,  a  47,  now  repealed,  applied  to  companies  the 
principle  of  limited  liability.  Existing  companies 
might  come  under  its  operation,  and  joint  stock 
banks  established  since  May  5, 1844,  were  subjected 
to  it  by  20  &  21  Vict.  c.  49.  There  was  also  a 
statute  regulating  joint  stock  banking  companies^  7 
Geo.  IV.  a  46,  by  which,  and  by  7  &  8  Vict.  c.  113, 
that  important  class  of  public  companies  were 
governed.  Finally,  there  is  the  "Companies  Act, 
1862,"  25  &  26  Vict.  c.  89,  which  has  repealed  most 
of  the  former  Acts,  and  has  established  a  system 
which  varies  much  from  the  ordinary  rules  of  law, 
and  which  can  be  learnt  only  by  a  careful  study  of 
the  statutes  themselves,  and  of  the  decisions  of  the 
Courts  upon  the  questions  which  have  occurred  in. 
applying  them  to  practice. 

It  will  therefore  be  necessary  to  advert  to  some 
extent  to  the  principles  of  the  decisions  pronoimced 
before  the  Joint  Stock  Companies  Act,  1856,  both 


PARTIES  TO  CONTRACTS.  349 

for  the  sake  of  explaining  the  law  applicable  to 
such  companies  as  do  not  come  within  its  enact" 
ments^  and  to  such  questions^  and  they  are  many, 
as  may  arise  as  to  more  recent  companies^  and  as 
may  not  be  resolvable  by  the  Act  just  mentioned. 
In  most  instances,  however,  it  is  evident  that  for 
many  companies  established  before  the  passing  of 
these  Acts  the  law  is  different  from  that  by  which 
companies  since  established  are  regulated. 

"  A  joint  stock  company  is  a  partnership,  consist- 
ing for  the  most  part  of  a  very  large  number  of 
members,  whose  rights  and  liabilities  would  be  pre- 
cisely the  same  as  those  of  any  other  partners,  did 
not  their  multitude  oblige  them  to  adopt  certain 
peculiar  regulations  for  the  government  of  the  con- 
cern, which  are  ordinarily  contained  in  an  instru- 
ment called  a  deed  of  settlement.  Such  is  a  joint 
stock  company,  the  conduct  of  whose  affidrs  has 
not  been  affected  by  the  general  enactments,  which 
have  been  mentioned.  Such  bodies  still  exist,  but 
frequently  the  impossibility  or  great  inconvenience 
of  carrying  on  their  business  upon  such  a  footing 
has  induced  them  to  add  to  the  deed  of  settlement 
an  Act  of  Parliament  passed  expressly  for  their  own 
purposes  "  (a). 

The  first  observation  that  occurs  as  to  joint  stock 
companies  generally,  in  relation  to  the- law  of  con- 
tracts^  is  that  they  are  themselves,  by  virtue  of 

(a)  Smith's  Meicantile  Law,  6th  ed.  by  Dowdeswell,  p.  59. 
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their  very  establishment,  parties  to  a  oontract  with 
the  public;  by  which,  in  ooDsideEMkum  rf  tlie  beoe- 
fite  derived  by  ihaa  from  the  peculiar  rights  and 
privilegeB  conferred  upon  them  by  the  public, 
either  in  the  general  statutes^  or  in  the  Acts  of 
Parliament  by  whidi  they  are  individually  con- 
structed, they  are  bound  not  only  to  fulfil  iiie 
duties  they  take  upon  themselves  as  prescribed  in 
those  statutes^  but  are  liable,  like  other  parties  to 
contracts^  to  have  their  peculiar  statutes  construed 
as  expressing  the  terms  of  a  bargain  made  between 
th^n  and  the  public,  in  which  any  ambiguity  must 
be  understood  most  strongly  against  themselves. 
Thus  in  the  case  of  the  Stourbridge  Canal  Com-- 
party  v.  Wheeley  (6),  a  canal  had  been  made  pur- 
49uant  to  Act  of  Parliament,  by  which  all  persons 
were  to  be  at  liberty  to  navigate  thereon  with 
boats  upon  payment  of  such  rates  and  dues  as 
sl)ould  be  demanded  by  the  company,  not  exceeding 
certain  rates  mentioned,  and  the  company  were 
authorised  to  take  certain  rates  and  duties  for 
every  ton  of  iron  and  other  goods  navigated  on 
any  part  of  the  canal,  and  which  should  pass 
jthroiigh  any  one  or  more  of  the  locks  thereon ;  and 
power  was  given  to  the  owners  of  adjoining  lands 
jbo  use  pleasure  boats  on  the  canal  without  paying 
dues,  so  that  they  were  not  used  for  carrying  goods, 

{U)  2  B.  &  Ad.  792  ;  Stock-     Ex.  Ch.  ;  7  M.  A  G.  870,  in 
imi  4r  Darlington  Railway  Co,      Dom.  Proc. 
V.  (Barrett,  3  M.  A  G.   966, 


PARTIES  TO  CONTRAOT&  851 

and  did  not  pass  through  any  lock.     This  canal 
Was  actually  formed  upon  two  levels,  which  were 
connected  by  a  chain  of  locks,  but  there  was  no 
lock  whatever  upon  the  upper  level     The  defen- 
dants carried  large  quantities  of  coals  and  other 
goods  in  boats  along  the  upper  level,  but  without 
passing  through  any  lock,  and  they  were  held  not 
liable  to  pay  any  toll     "  It  is  quite  certain,"  said 
the  Court  of  Queen's  Bench,  ''that  the  company 
have  no  right  expressly  given  to  receive  aay  com- 
pensation except  the  tonnage  paid  for  goods  carried 
through  some  of  the  locks,  and  it  is  therefore  in- 
cumbent upon  them  to  show  that  they  have  a  right 
clearly  given  by  inference  from  some  of  the  other 
clauses.     One  of  the  clauses  relied  upon  by  the 
plaintifis  is  that  which  gives  the  public  the  use  of 
the  canal ;  and  it  is  contended  that  no  persons  have 
a  right  to  use  any  part  of  the  canal  except  those 
who  pay  some  of  the  rates  or  dues,  and,  conse- 
quently, pass  some  of  the  locks,  and  that  if  indi« 
viduals  have  no  right  to  navigate  a  particular  part^ 
the  company  may  make  their  own  bargain  as  to 
the  terms  upon  which  they  will  permit  them  to  do 
so.     But  the  clause  in  question  is  capable  of  two 
constructions— one,  that   those  persons  who  pass 
the  locks,  and  therefore  pay  the  rates,  and  those 
only,  are  entitled  to  navigate  any  part  of  the  canal ; 
the  other,  that  all  persons  are  entitled  to  use  it^ 
paying  rates  when  rates  are  due.     The  former  of 
these  constructions  is  against  the  public,  and  in 
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favour  of  the  company ;  the  latter  is  in  favour  of 
the  public,  and  against  the  company,  and  is,  there- 
fore, according  to  the  rule  above  laid  down,  the  one 
which  ought  to  be  adopted*'  "  When  I  look  upon 
these  Acts  of  Parliament,"  said  Lord  Eldon^  speak- 
ing of  the  Acts  relating  to  the  Glamorganshire 
Canal  Navigation  (c),  "  I  regard  them  all  in  the 
light  of  contracts  made  by  the  Legislature  on 
behalf  of  every  person  interested  in  anything  to 
be  done  under  them  ;  and  I  have  no  hesitation  in 
asserting  that,  unless  that  principle  is  applied  in 
construing  statutes  of  this  description,  they  become 
instnunents  of  greater  oppression  than  anything 
in  the  whole  system  of  administration  under  our 
Constitution.  Such  Acts  of  Parliament  have  now 
become  extremely  numerous ;  and,  from  their  num- 
ber and  operation,  they  so  much  affect  individuals, 
that  I  apprehend  those  who  come  for  them  to  Par- 
liament do  in  effect  undertake  that  they  shall  do 
and  submit  to  whatever  the  Legislature  empowers 
and  compels  them  to  do,  and  that  they  shall  do 
nothing  else ;  that  they  shall  do  and  forbear  all 
that  they  are  thereby  required  to  do  and  forbear, 
as  well  with  reference  to  the  interest  of  the  public 
as  with  reference  to  the  interest  of  individuals. 
The  parties  are  obliged  to  submit  to  the  contract 

{c)  Blakemare  v.  The  Gla-  Queen,  22  L.  J.  (Q.  B.)  225, 

nwrgamhire    Canal    Naviga-  in  Ex.  Ch. ;  1  E.  &  B.  178; 

turn,  1  My.  &  IL  162 ;  York  2  E.  &  B.  68. 
^  N.  Midland  Ry,  Co.  v.  The 
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which  the  Legislature  has  made  for  them.  The 
result  is^  that  the  contract  shall  be  carried  into 
execution,  and  the  king's  subjects  are  compelled  to 
submit  to  it^  upon  the  notion  that  it  will  be  for  the 
public  good  ;  but  they  are  not  compelled  to  submit 
to  anything  except  what  the  Legislature  has  said 
should  be  done/'  These  rules  have  been  applied  to 
many  cases,  the  principal  of  which  are  cited  in  the 
note  below  (cQ, 

•It  is  common,  as  you  are  no  doubt  aware,  to 
companies  generally,  that  the  joint  stock  or  capital 
is  divided  into  equal  parts,  called  shares,  the  number 
of  which  belonging  to  any  member  ascertains  the 
amount  which  he  has  contributed  to  that  stock  or 
capital,  and  his  consequent  interest  in  the  imder- 
taking.  The  members  or  shareholders  delegate  all 
the  ordinary  business  of  the  company  to  certain  of 
its  members,  in  whom  they  confide,  and  who  are 
usually  called  directors,  but  reserve  to  themselves 
the  right  to  interfere  on  specified  occasions,  together 
with  a  general  control  and  superintendence. 

It  is  also  common  to  companies  generally  that.  Common  law 
in  all  cases  which  are  not  regulated  by  the  deed  of  notlzciaded'^ 
settlement  and  the  private,  or,  as  it  is  called,  special    ^  ■«'^®®°*«**  • 
Act,  or  by  one  or  other  of  the  general  statutes  we 

(d)      Kingston  -  upon  •  Hull  Ad.  596  ;  Parker  v.  O.  West- 
Dock  Co.  y.  Lamfxrche,  SB.  em   By.,   7  M.   &  G.   253 ; 
&  C.  42  ;  Priestly  v.  Fouls,  2  Thicknesse  v.  Lancaster  Caned 
M.  &  G.  196 ;  Bex  v.  Hun-  Co.,  4  M.  &  W.  472. 
gerford  Market  Co,,  4  B.  & 
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have  mentioned,  the  common  law  prevaik^  and  the 
rules  apply  which  would  apply  to  an  ordinary  partr 
nership  {e) ;  and>  on  the  other  hand,  the  parties, 
having  exchanged  their  mutual  rights  at  common 
law  for  those  stipulated  for  in  their  deed,  are  bound 
by  the  latter,  and  cannot,  as  a  general  rule,  act 
otherwise  than  in  the  stipulated  manner.  These 
results  have  been  made  very  clear  by  the  judgment 
of  the  Court  of  Exchequer,  in  Bosanquet  v.  Short- 
ridge  (/),  in  which  case  the  deed  of  settlement 
had  provided  that  no  person  should  be  registered 
as  a  shareholder  without  the  consent  of  the  board 
of  directors  ;  and  it  was  endeavoured  to  be  shown 
that  the  defendant  had  ceased  to  be  a  shareholder, 
having  actually  sold  his  shares  to  another,  although 
the  transfer  was  not  with  the  consent  of  the  board 
of  directors.  "  It  is  necessary,"  said  the  Court, 
"  that  Courts  of  Justice  should  act  on  general  rules, 
without  regard  to  the  hardship  which  in  particular 
cases  may  result  from  their  application.  This  is 
the  case  of  a  joint  stock  company  regulated  by 
deed.  All  persons  executing  the  deed  are  bound 
by  whatever  is  done  in  pursuance  of  its  provisions, 
but  they  are  bound  no  further.  The  original  body 
of  shareholders  agreed  to  trade  in  partnership,  and 
they  further  agreed  that^  by  a  certain  stipulated, 

(e)  Holmes  v.   Higgina^   1  (Ch.)   49 ;    Kirk  v.   Bell^  16 

B.  &  C.  74  ;   WiUon  v.  Cur-  Q.  B.  290  \  Watson  v.  Eales, 

zon,  16  M.  &  W.  532.  26  L.  J.  (CIl)  361. 

(/)   4  Exch.  699  ;  22  L.  J. 
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mode,  any  one  of  this  body  might  transfer  his 
share  to  another,  to  be  substituted  in  his  place. 
But  unless  the  steps  pointed  out  by  the  deed  for 
making  such  transfer  have  been  duly  taken,  the 
original  body  of  BhareholdeiB  remain  partnerB.  ao- 
cording  to  the  terms  of  their  deed  of  settlement. 
If^  indeed,  a  case  could  be  conceived  where  all  the 
shareholders,  at  a  particular  time,  had  assented  to  a 
mode  of  transfer  different  from  that  stipulated  for 
in  the  deed,  they  might  be  bound  by  what  they 
had  so  agreed  to.  But  such  a  state  of  things 
could  hardly  happen  to  a  joint  stock  company  like 
that  in  which  the  defendant  was  a  member ;  and 
certainly  no  such  universal  consent  can  be  taken  to 
have  existed  here."  The  defendant  was  held  to  be 
stiU  a  member. 

It  is  perhaps  known  to  you  that  partners  cannot  Memben 
in  general  sue  each  other  in  a  Court  of  law  on  con-  othef.^*^ 
tracts  on  the  subject-matter  of  the  partnership, 
such  suits  opening  the  state  of  the  partnership 
accounts,  which  can  only  be  satisfactorily  dealt  with 
by  Courts  of  equity  (g).  This  rule  being  found 
extremely  inconvenient  in  cases  of  joint  stock  com* 
panics,  it  was  usual  for  companies  to  endeavour  to 
evade,  it,  by  providing  in  the  deed  of  settlement 
that  the  members  should  not  take  advantage  of  it, 
but  should  be  estopped  from  so  doing.  But  it  is 
very  doubtful  whether  such  a  provision  is  valid ;  at 

(ff)  8ee  Smith's  Mercantile     p.  26. 
Law,  by  Dowdeswell,  6th  ed, 
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all  eventSy  its  validity  has  never  been  established. 
There  is,  however,  nothing  to  prevent  a  member 
from  recovering  for  work  done  and  goods  sold  to 
the  company  before  he  became  a  member,  or  after 
he  ceased  to  be  one  (h). 

Another  great  inconvenience  felt  by  a  joint  stock 
company  established  by  deed  is^  that  no  member 
can  transfer  his  share  without  the  consent  of  the 
rest;  for  such  a  company  being,  in  most  particulars, 
an  ordinaiy  partnership,  the  consent  of  each  part- 
ner is  nec^saxy  to  the  introduction  of  a  new  one ; 
although  it  has  been  considered,  that  where  the 
nature  of  the  company  was  such  that  the  membezB 
could  not  have  intended  that  there  should  be  no 
change  in  their  body  without  their  consent,  such  a 
consent  was  not  necessary  (i).  Thus,  great  doubts 
and  difficulties  and  disputes  have  unavoidably 
arisen  in  endeavouring  to  act  without  such  consent. 
And  in  all  ordinary  cases  the  members  have  no 
peculiar  rights  or  liabilities,  but,  as  in  ordinary 
partnership,  are  parties  to  all  the  contracts  of  the 
company,  entitled  to  the  benefit  of  them  and 
responsible  for  their  non-performance. 

Where  a  projected  company  has  never  been  com- 
pleted, persons  who  have  advanced  money  with  the 
intention  of  becoming  members  of  it,  may,  if  it  has 
become  abortive  or  been  abandoned,  recover  the 


(h)  Lucas  V.  Beach,  1  M.  & 
Gr.  417. 

(i)  Fox  V.  Clifion,  9  Biag. 


119;  Waterfwd  if  Dubiin 
Ry,  Co,  V.  I^idcocJc,  22  L.  J, 
(Ex.)  146 ;  8  Ex.  279. 
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money  they  have  advanced  (k).  The  mere  fact  of 
an  applicant  for  shares  having  paid  a  deposit,  does 
not  make  him  responsible  for  any  preliminary  ex* 
penses  where  the  imdertaking  has  not  come  into 
operation  (Z) ;  a  fortiori^  he  may  recover  back  money 
which  he  may  have  paid  for  shares,  where  he  has 
been  induced  by  fraudulent  representations  to  join 
a  mere  bubble  company  (m).  In  the  first  of  the 
cases  just  cited,  it  was  admitted  that  a  written 
application  for  shares  which  had  been  made  by  the 
plaintiff,  and  a  letter  of  allotment  allotting  them  to 
him,  constituted  a  valid  contract  in  themselves; 
but  it  was  proved  that  many  misrepresentations 
had  been  made,  to  which  the  defendant  was  a  party, 
which  had  induced  the  plaintiff  to  pay  money  for 
the  shares ;  and  also  that»  although  he  had  executed 
a  deed,  called  the  subscribers'  agreement,  yet  he  had 
so  done  under  the  same  belief  which  had  operated 
on  his  mind  in  paying  his  money.  The  Coxxri  of 
Common  Pleas  were  of  opinion,  **  that  there  was 
no  contract  binding  the  plaintiff  to  part  with  his 


(k)  Nockles  v.  Crosby,  3  B. 
&  C.  8U ;  WahtcA  v.  Spot- 
iisvDoode,  15  M.  &  W.  501  ; 
Johnson  v.  Gosletty  27  L.  J. 
(C.  P.)  122 ;  3  C.  B.  (N.  8.) 
69  ;  Beeching  v.  Lloyd,  24  L. 
J.  (Ch.)  679;  Chaplin  v. 
Clarke,  4  Ex.  403. 

(f)  Hutton  V.  T/iompsoH,  3 
H.  L.  C.  161.     See  Nixtm  v. 


Broiordow,  26  L.  J.  (Ex.) 
272 ;  2  H.  &  K  455 ;  Gal- 
vanised Iron  Co.  V.  Westoby, 
21  L.  J.  (Ex.)  302;  8  Ex. 
17. 

(m)  Wontner  v.  Shairp,  4 
C.  R  404  ;  Watson  v.  Charle- 
mont,  12  Q.  B.  856 ;  Ashpitel 
V.  Serambe,  5  Ex.  147. 
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money  at  the  time  when  he  paid  the  depoeit.  He 
had  applied  for  sixty  shares  in  a  ooncmi  which  was 
to  have  a  capital  of  £3,000,000.,  raised  by  the  issue 
of  120,000  shares.  The  committee  allotted  to  him 
a  very  different  thing;  but  professed  to  allot  to  him 
that  which  he  had  asked  for;  and  the  letter  of 
allotment,  as  well  as  the  prospectus  and  advertise- 
ments, described  the  capital  as  £3,000.000.  and  the 
number  of  shares  as  120,000.  Now,  it  might  be 
reasonable  to  expect  that  such  an  undertaking 
would  succeed  with  a  capital  of  £3,000,000. ;  but 
perfectly  absurd  to  suppose  it  could  be  accom- 
plished for  less  than  half  that  sum.  The  plsdntiff, 
therefore,  having  asked  for  .shares  in  a  practicable 
scheme,  received  shares  in  a  scheme  that  was  im- 
practicable, and  which  was  rendered  so  by  the  act 
of  the  committee  in  refusing  to  allot  more  than 
58,000  shares,  although  more  than  the  whole 
120,000  had  been  applied  for  by  responsible  par- 
tiea  That  which  was  allotted  not  being  in  truth 
that  which  the  plaintiff  had  asked  for,  he  was 
not  bound  to  take  it.  Such  being  our  opinion  as 
to  the  alleged  contract,  we  must  inquire  whether 
there  was  any  evidence  that  the  plaintiff  was  in- 
duced to  pay  his  money  by  any  fraudulent  misrepre- 
sentation^ If  there  was  no  fraudulent  misrepre- 
sentation, the  plaintiff  ought  to  have  been  nonsuited, 
or  a  verdict  should  have  been  found  for  the  defen- 
dant ;  but  we  think  there  was  ample  evidence  of 
such  misrepresentation.     If  we  are  to  construe  the 
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advertisement,  we  think  it  means  that  all  the 
shares  had  been  allotted ;  and  as  it  was  a  public 
advertisement,  at  least  it  must  be  taken  to  have 
been  addressed  to  all  who  were  interested  in  the 
subject-matter  of  it,  of  whom  the  plaintiff  was 
undoubtedly  one :  to  him  it  represented  that  he 
had  got  what  he  asked  for,  namely,  sixty  out  of 
120,000  shares  in  the  proposed  adventure.  The 
jury,  therefore,  were  well  warranted  in  finding  that 
the  representation  so  made  was  a  material  induce- 
ment to  him  to  pay  his  money.  If  the  meaning  of 
the  advertisement  was  for  the  jury,  they  appear  to 
have  construed  it  as  we  do.  Either  way  there  was 
ample  evidence  to  be  left  to  the  jury  on  this  point, 
and  there  is  no  ground  for  either  a  nonsuit  or  a 
verdict  for  the  defendant.'' 

On  the  other  hand,  "  where  a  prospectus  is  May  become 
issued,  and  shares  allotted  for  a  speculation,  to  be  acquiescence. 
carried  on  by  means  of  a  certain  capital  to  be  raised 
in  a  certain  number  of  shares,  a  subscriber  is  not 
liable  in  the  first  instance,  unless  the  terms  of  the 
prospectus  in  that  respect  are  fiiMlled ;  but  if  it  be 
shown  that  he  knows  the  directors  are  carrying  on 
the  undertaking  with  a  less  capital,  and  has  ac- 
quiesced in  their  so  doing,  he  may  become  answer- 
able for  their  future  contracts  "  (n).  And  as  he  is 
thus  liable  to  the  creditors  of  the  company,  he 
cannot  complain  of  being  compelled  to  fulfil  his 
engagements  with  the  other  members. 

(w)  Pitchford  v.  Davii^,  5  M.  &  W.  2. 
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It  is  important  to  remember  that,  althougli,  as 
has  been  seen,  a  person  will  not  become  a  partner 
where  the  original  intention  is  not  carried  out,  or 
where  he  has  been  induced  by  fraudulent  misrepre- 
sentations to  take  shares,  or  where  preliminary 
proceedings  necessary  for  the  establishment  of  the 
partnership  are  not  completed ;  yet  he  may,  of 
course,  by  his  conduct^  as  well  as  by  his  words, 
acquiesce  in  what  has  been  done :  and,  if  he  does 
so,  he  will  become  as  liable  in  the  one  case  as  in  the 
other ;  and  when  the  partnership  has  once  b^un, 
whatever  contract  the  managing  persons  make, 
which  is  a  proper  and  usual  contract  for  persons 
who  cany  on  that  kind  of  busineaa  to  make,  each 
member  will  be  liable  upon  it,  though  contrary  to 
the  original  stipulation  (o). 

Persons  interested  in  promoting  the  establish- 
ment of  a  company  were  frequently,  before  the 
oommittee.  passiug  of  the  statutes  already  mentioned,  induced 
to  form  themselves  into  what  was  called  a  provi- 
sional committee  of  such  company.  They  also  often 
persuaded  the  most  respectable  of  their  friends  to 
join  them  ;  and  very  numerous,  indeed,  were  the 
instances  in  which  they  found  themselves  liable  for 
enormous  debts  incurred  by  other  members  of  the 
committee  in  proceedings  preliminary  to  the  forma- 
tion of  the  company. 

(p)  Hawken  v.  Bourne,   8     re  Nonoich  Yam  Co.,  25  L. 
M.  k  W.  703 ;    Tredioen  v.     J.  (Cb.)  601. 
Bmii-ne,  6  M.  &  W.  461 ;  in 
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This  injustice  is  now  to  a  great  extent  prevented 
by  the  Act  for  the  registration  of  joint  stock  com- 
panies^ which  will  presently  be  mentioned.  The 
mere  facts  of  their  allowing  their  names  to  be  in* 
serted  in  a  prospectus,  and  published  to  the  world 
as  members  of  such  a  committee,  of  attending  such 
a  committee,  although  only  for  the  purpose  of  ob- 
jecting to  what  was  done,  and  any  slight  evidence 
that  they  knew  that  their  names  had  been  pub* 
lished  as  committee-men  by  other  people,  were 
often  considered  sufficient  to  render  them  liable 
upon  contracts  for  a  projected  company ;  and  many 
hundreds  of  people  were  ruined  by  their  supposed 
liability.  Tet  it  is  quite  clear  that  these  &cts 
alone  are  not  sufficient  to  make  them  liable.  They 
are  evidence  of  a  connection  with  such  a  committee, 
and  with  the  projected  company ;  but  the  question 
is^  whether  such  persons  authorised  other  members 
of  the  committee  to  pledge  their  credit  for  matters 
necessary  to  the  formation  of  the  company.  All 
their  acts  in  relation  to  the  company  are  proper 
evidence  upon  this  question.  But  they  do  not 
pledge  their  credit  by  the  mere  fiict  of  their  being 
members  of  the  committee,  or  by  accepting  shares^ 
or  by  paying  a  deposit  upon  them  (p)  ;  d  fortiori^ 
it  will  not  render  them  liable  for  debts  incurred 

(p)  BeyneU  v.  Letms,  Wylde  Argyle,    6    M.   &  Gr.   928  ; 

V.  Hopkins,  15  M.  &  W.  517;  Huttan  v.  Thompson,  3  H.  L. 

Lake  v.  Duke  of  Argyle,   6  C.   161 ;   Norris  v.  Cottte,  2 

Q.  B.  477 ;  Wood  v.  Duke  of  H.  L.  C.  647. 
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before  they  began  to  act  {q).  But  where  they  give 
each  other,  or  a  secretary,  apparently  the  power  to 
bind  them,  they  will  be  liable  upon  contracts  made 
by  him  in  their  names,  although  they  expressly 
prohibit  him  so  to  do.  Provisional  directors  of  a 
projected  joint  stock  company,  who  were  induced  to 
become  such  by  the  representations  of  the  nominal 
secretary  (the  getter  up  of  the  company),  that  he 
would  pay  the  preliminary  expenses^  and  that  they 
should  not  be  liable,  passed  a  resolution  inter  alia 
that  the  company  should  be  advertised.  The  secre- 
tary agreed  with  the  plaintiff  for  advertising  the 
company,  showing  him  the  resolution  of  the  direc- 
tors, but  not  informing  him  of  the  above  under- 
standing with  the  directors.  Held,  the  directors 
were  liable  to  plaintiff  for  the  advertisements  (r). 
Transfer  of  It  may  be  worth  while  to  mention  here  that 

shares  in  a  joint  stock  company,  although  it  be 
seised  of  land  and  possessed  of  goods  as  well  as  of 
the  property  in  which  it  commonly  deals,  do  not 
fsdl  within  the  4  th  section  of  the  Statute  of 
Frauds  {s)  as  an  interest  in  land,  or  within  the  1 7th 
section  {s)  as  goods,  wares,  or  merchandize ;  but,  in 
the  absence  of  any  enactment  making  them  the 
one  or  the  other,  are  personal  property  and  mere 


(^q)  Burnett  v.  Lambert,  15  («)  Humble  v.  Mitchell^    11 

M.  &  W.  489.  A.   &  E.    205 ;    Tempest    v. 

(r)  Maddick  v.   Marshall,  Kilner,  3  C.  B.  249  ;  Botclby 

C.  P.  April  16,  1864;  12  W.  v.    Bdl,   Id.    284;    supra,    p. 

R.  687.  126. 


BhareH. 
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choses  in  action,  and  oonsequentlj  are  transfemble 
by  parol  (t).  But  in  fact  the  general  statute  pre- 
scribes the  modes  in  which,  under  the  operation  of 
that  statute,  such  shares  may  be  granted  by  the  com- 
pany and  transferred  from  holder  to  holder ;  and 
various  modes  for  attaining  these  purposes  are  pre- 
scribed in  the  particular  Acts  regulating  many  of 
the  companies  which  were  established  before  that 
enactment. 

If  the  approbation  of  the  directors  be  required  as 
a  preliminary  to  the  transfer,  it  must  of  course  be 
procured  (u),  and  that  by  the  vendor,  who  must  do 
everything  necessary  to  vest  the  property  in  the 
purchaser  {x\  although  it  is  generally  for  the  pur- 
chaser to  prepare  and  tender  the  conveyance  {y). 
And  therefore,  when  the  shares  are  by  the  provi- 
sions of  an  Act  of  Parliament  transferable  by  deed 
only,  the  purchaser  must  tender  a  deed  to  the  seller 
for  execution  before  he  can  sue  for  not  transferring 
them ;  and  a  sealed  instrument  of  transfer,  having 
the  name  of  the  vendee  in  blank  at  the  time  when 
it  is  sealed  and  delivered,  is  invalid,  not  being  a 
legal  deed  (z). 

When  a  person  has  become  a  member  of  a  joint  How  rendered 

lUble. 

(0  Hlbbletchiie    v.    M'Mo-  Uoyd,  7  Q.  R  27. 
rim,  6  M.  &  W.  214.  {y)  Stephens  v.  De  Medina, 

(m)  Boaanquet     v.     ShoH-  4  Q.  B,  422. 
ridge,  20  L  J.  (Ex.)  57 ;   4         (2)  HihhUwhite    v.    M'Mo^ 

Exch.  699,  8,  C.  vine,  6  M.  &  W.  200. 

(r)    Ibid.  ;     Wilkinson      v. 
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stock  company,  he  is  in  all  ordinary  cases,  unless 
exempted  by  the  private  or  general  statute,  entitled 
to  the  benefits  of  all  its  contracts^  and  responsible 
for  the  engagements  of  the  company  made  by  the 
agents  of  the  concern  in  order  to  carry  out  its  pur- 
poses (a).  But^  in  order  to  charge  the  company  or 
any  member  upon  a  contract^  it  must  be  proved  to 
have  been  made  by  persons  having  authority  from 
all  the  shareholders  to  bind  them  by  such  a  con- 
tract ;  and  this  may  be  done  by  proving  that  it 
was  sanctioned  by  the  persons  authorised  by  the 
deed  of  the  company  to  conduct  its  affairs  (b).  But 
the  claimant  is  not  confined  to  the  deed  for  proof  of 
authority.  He  may  show  in  any  way  that  the 
whole  of  the  shareholders  have  directly  or  indirectly 
given  authority  to  those  making  the  contract  to 
bind  them ;  but  to  show  merely  that  some  of  the 
directors  have  ordered  or  approved  of  the  contract 
is  not  sufficient  without  also  showing,  that,  by  the 
deed  or  otherwise,  they  were  authorised  so  to  do. 
Therefore  where  the  deed  appointed  eleven  direc- 
tors^ and  declared  five  to  be  a  quorum,  the  company 
was  held  not  bound  by  a  contract  made  at  a  board 
where  three  only  were  present :  and  this  although 
the  company  was  completely  registered  under  7  &  8 
y  ict  alio  (6).     And,  on  the  other  hand,  where  a 

(a)  Harvei/  v.  Kay,  9  B.  &  252  ;  2  Ex.  711,  S.  C.    See 
C.  356.  Hotcbeach  Coal  Co.  v.  TeaguCy 

(b)  Ridley     v.     Plyvwtith  29  L.  J.  (Ex.)  137. 
Baking  Co.,  17  L.  J.   (Ex.) 
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manufactaiing  company  had  appointed  a  manager 
to  superintend  and  transact  its  manufacturing  busi- 
nessy  but  the  general  business  was  to  be  transacted 
by  a  board  of  directors^  who  had  power  to  appoint 
officers  and  delegate  their  authority,  and  goods  for 
the  manufacture  had  been  ordered  by  the  manager, 
the  chairman,  the  deputy-chairman,  and  the  secre- 
tary, and  were  used  for  the  company's  purposes^  the 
Court  of  Common  Pleas  considered,  that,  although, 
with  the  exception  of  the  manager,  none  of  these 
officers  had  authority  to  give  such  orders^  and 
although  the  directors  did  not  expressly  adopt 
them,  yet,  as  they  knew  they  had  been  so  furnished, 
the  company  was  liable  (c). 

It  will  probably  appear  quite  clear  from  what 
has  been  said  before,  and  if  not^  it  is  sufficiently  so 
from  the  very  nature  of  the  thing,  that  the  con- 
tracts to  which  a  member  of  a  joint  stock  company 
becomes  liable,  because  they  are  made  by  the  agents 
of  the  company  or  certain  of  its  members,  must  be 
contracts  either  expressly  authorised  by  him,  or 
appropriate,  in  order  to  cLy  out  the  purposes  for 
wm/  the  co-npan,  wTfennei  T^u^Tthe 
celebrated  case  of  Dickenson  v.  Valpy  (cQ,  which 
was  an  action  on  a  bill  of  exchange,  purporting  to 
be  drawn  and  accepted  by  a  mining  company, 
wherein  the  plaintifiC  sn  indorsee  for  value,  sought 
to  charge  the  defendant  as  a  member  of  that  com- 

(e)  Smith  V.  RvM  Glass  Co.,     B.  897. 
21  L.  J.  (C.  P.)  106 ;  11  C  '-^  '"  »  &  C.  128. 
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pany,  the  Court  of  Queen's  Bench  held  that,  as- 
suming the  defendant  to  be  a  member  of  that  com- 
pany, it  was  incumbent  on  the  plaintiff  to  prove 
that  the  directors  of  the  company  had  authority 
to  bind  the  other  members^  by  drawing  and  aoceptr 
ing  bills  of  exchange ;  and  that  the  plaintifl^  not 
having  produced  the  deed  of  co-partnership,  nor 
given  any  evidence  to  show  that  it  was  necessary 
for  the  purpose  of  carrying  on  the  business  of  a 
mining  company,  or  that  it  was  usual  for  them  to 
draw  or  accept  bills  of  exchange,  there  was  no  evi- 
dence  of  such  authority  to  draw  or  accept  them. 
"  There  was  not  any  evidence,"  said  Parke,  J.  (after- 
wards Lord  Wensleydale)i  '*  to  prove  an  authority  of 
the  parties  in  this  concern  to  draw  such  a  biU  of  ex- 
change as  this.  I  very  much  doubt  whether  there 
is  any  authority  in  mining  companies,  arising  by 
implication  from  the  nature  of  their  dealings,  to 
draw  or  accept  bills  of  exchange ;  and  it  is  to  be 
observed,  that  there  was  no  proof  of  any  usage  to 
do  this  in  such  companiea  The  argument  would 
go  to  this,  that  all  persons  who  deal  in  the  produce 
of  the  land,  which  they  jointly  occupy,  because 
they  might  sell  that  produce  at  a  distance,  would 
have  an  implied  power  given  to  each  other  to  dravr 
bills  of  exchange  for  the  purpose  of  receiving  pay- 
ment for  it ;  if  the  argument  was  valid  it  would 
show  that  farmers  acting  in  partnership,  as  well  as 
miners,  would  have,  as  incidental  to  the  relation  of 
partners,  an  authority  to  draw  HUs  of  exchange 
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upon  the  persons  to  whom  the  produce  of  the  land 
was  sold  ;  there  is,  however,  no  necessity  to  decide 
that  point,  because  there  is  no  ground,  at  all  events, 
to  say  that  mining  partners  have  an  implied  autho- 
rity from  one  another,  arising  from  the  nature  of 
their  business,  to  draw  such  a  bill  of  exchange  as 
this,  for,  upon  the  face  of  it,  this  is  a  bill  drawn  by 
the  company  upon  themselves,  and  though  it  is  in 
form  treated  as  a  bill  of  exchange,  it  is  in  substance 
only  a  promissory  note  ;  and  the  effect  of  saying 
that  one  member  of  a  company  like  this  can  draw 
such  bills  or  notes,  would  be,  that  each  of  the 
partners  in  the  concern  would  have  the  power  of 
pledging  the  others."  Still  more  general  was  the 
language  of  TindaU  C.  J.,  in  delivering  the  judg- 
ment of  the  Court  of  Common  Pleas  in  the  case  of 
Bramah  v.  Roberts  (e).  In  that  case  a  bill  had 
been  drawn  by  one  of  the  directors  of  a  gas  com- 
pany on  himself  and  the  other  directors,  which  was 
accepted  by  the  chairman  for  himself  and  the  other 
directors.  This  acceptance  was  held  not  to  bind 
them.  It  has  been  decided  that,  in  the  absence  of 
proof  to  the  contrary,  one  member  of  a  joint  stock 
company  cannot  bind  the  remainder  by  negotiable 
instrumenta  **The  address  of  a  bill,''  said  the 
Chief  Justice,  "  to  the  directors  of  a  metropoKtan 
company,  and  the  frame  of  acceptance  by  the 
chairman  of  such  directors,  for  himself  and  the 

(e)  3  Bing.  N.  C.  9G3. 
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Other  directx)rs,  can  only  be  referable,  unless  some 
explanation  is  given,  to  a  company  of  the  descrip- 
tion well  known  in  all  the  Courts  of  law  and 
equity  in  Westminster  Hall  as  joint  stock  compa- 
nies, and  not  to  ordinary  partnerships  in  trade.  It 
was  proved  upon  the  trial  of  the  cause,  that  Clare, 
the  drawer  of  the  bill,  from  whom  the  plaintiff 
derived  title,  and  upon  whose  indorsement  they 
rely,  was  the  same  William  Clare  who  was  one  of 
the  acceptors  and  one  of  the  defendants  in  his 
capacity  of  acceptor;  so  that  the  bill  is  drawn 
by  one  of  the  directors  upon  himself  and  the 
other  directors,  payable  to  his  own  order,  and  ac- 
cepted by  another  director  for  himself  and  the  rest. 
But  the  right  of  one  director  to  draw  a  bill  upon 
the  rest^  and  still  further,  the  power  of  one  director 
to  accept  a  bill  for  himself  and  the  others,  so  as  to 
make  those  others  liable,  according  to  the  case  of 
Dickenson  v.  VcUpy  (/),  in  the  authority  of  which 
case  we  entirely  concur,  is  not  a  right  or  power  im- 
plied by  law,  like  that  which  belongs  to  one  mem- 
ber of  an  ordinary  partnership  in  trade  with  respect 
to  bills  drawn  and  accepted  for  the  purposes  of 
the  trada  It  must  depend  upon  the  powers  ^ven 
by  the  charter  or  deed  or  agreement  under  which 
the  company  is  established  and  constituted,  or  some 
other  agreement  between  the  parties,  whether  a 
bill  so  drawn  and  accepted  shall  or  shall  not  have 

(/)  10  B.  &  C.  128. 
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that  legal  effect.  But  upon  the  trial  of  this  cause, 
no  evidence  whatever  was  given  by  the  plaintiffs  of 
the  constitution  of  this  company,  nor  of  any  autho- 
rity given,  by  deed,  or  otherwise  to  any  one  of  the 
directors  to  bind  the  other  directors,  or  to  bind  the 
company  at  large,  by  his  acceptance  of  bills  of  ex- 
change ;  and  in  the  absence  of  such  evidence,  we 
are  of  opinion  that  no  such  authority  is  to  be  im- 
plied by  law,  or  can  be  held  to  exist." 

With  regard  to  the  borrowing  of  money,  unless 
it  be  part  of  the  ordinary  business  of  the  company, 
as  it  would  be  of  a  banking  company  (gr),  or  express 
powers  be  given  them  by  the  deed,  the  directors 
have  no  authority  to  pledge  the  credit  of  the  share- 
holders by  borrowing  money,  even  though  it  be 
necessary  to  enable  them  to  carry  on  the  afeirs  of 
the  company  (h).  It  has  since  been  held  that,  even 
a  clause  in  the  deed  of  settlement,  under  which 
a  mining  company  was  carried  on,  which  provided 
that  the  afl&irs  and  business  of  the  company  should 
be  under  the  sole  and  entire  control  of  the  directors, 
of  whom  there  should  not  be  less  than  five  or  more 
than  nine,  and  that  three  of  them  should  at  all 
meetings  of  directors,  and  for  all  purposes,  be  com- 
petent to  act,  did  not  authorise  them  to  borrow 
money  for  the  necessary  purposes  of  the  mines  (t). 

(</)  Bank  of  Australasia  v.  C.  B.  686. 
Breillat,   6   Moore  P.  C.   C.  (i)  Bw^mester  v.  Norris,  21 

152.  L.  J.  (Ex.)  43;    6  Ex.   796, 

r/0  nkkeits  V.   Bennett,  4  S.  C. 

BB 
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As  to  dealing  on  credit^  the  question  whether  the 
company  may  be  made  liable  by  its  agents  so  deal- 
ing,  depends^  like  the  others  we  have  been  conr 
sidering,  upon  the  authority  given  to  those  agents ; 
and  this  authority,  as  in  other  cases^  may  be  proved 
by  showing  it  to  have  been  actually  given,  or  that 
concerns  of  the  nature  in  question  are  ordinarily  so 
carried  on.     *'The  question,"  said  Lord  Abinger, 
"  which  was  decided  in  Dickenson  v.  Valpy,  that  a 
mining  company  is  not  necessarily  formed  with  a 
power  to  pledge  the  credit  of  individual  members 
by  the  drawing  of  bill%  is  very  different  &om  the 
question  whether  it  is  not  formed  with  power  to 
bind  them  by  dealing  on  credit ;  whether  the  diree^ 
tors  have    such  a  power,  must  depend   on   the 
general  nature  of  the  concern ;  it  is  a  matter  for 
the  jury  to  decide  upon,  unless  the  party  gives 
evidence  to  show  that  their  authority  was  expressly 
limited,  and  if  it  had  been  left  to  the  juiy  in  this 
case,  I  think  they  would  not  have  had  much  diffi- 
culty in  saying  that  it  is  in  the  general  nature  of 
mining  concerns  to  deal  on  credit  for  the  purpose  of 
carrying  on  their  business  "  (k).     This  distinction 
between  borrowing  and  dealing  on  credit  has  been 
upheld  by  the  Court  of  Chancery  (I). 

It  is  impossible  within  the  limits  of  this  work  to 
enter  even  upon  the  subjects  comprised  within  the 

{k)  Tredtcen   v.  Bonnie^  -6  (/)  In  re  the  Gei'tnan  Min- 

M.    &  W.  465  ;    llmckeii   v.      htrj  Co.,  22  L.  J.  (Ch.)  926. 
Boimwy  8  M.  &  W.  703.. 
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Bailway  Clauses  Act,  the  Lands  Clauses  Act^  the 
Companies  Clauses  Consolidation  Act,  or  the  Acts 
regulating  Joint  Stock  Banking  Companies.  AU 
that  can  be  done  consistently  with  the  present 
object  in  addition  to  what  has  been  said  is,  to  give 
a  general  view  of  the  Law  of  Contracts  as  applied 
by  the  general  Act  so  often  referred  to,  and  known 
as  the  Companies  Act,  1862. 

By  virtue  of  the   Companies  Act,   1862,  any 
number  of  persons  not  less  than  seven  may,  by 
using  the  modes  prescribed  by  that  statute,  form 
themselves  into  an  incorporated  company  so  as  to 
obtain  the  advantages  given  them  thereby.    These 
modes  are  amongst  other  things  the  registration,  in 
an  office  provided  for  that  purpose,  of  a  document 
called  the  memorandum  of  association,  which  memo- 
nmdum  is  to  declare  the  name  of  the  company,  its 
objects,  capital,  number  of  shares  into  which  i' 
capital  is  divided,  the  liability  of  its  shareholdei 
whether  limited  or  unlimited,  and  the  part  of  tl 
United  Kingdom  in  which  its  registered  office  is  ' 
be  established.    The  effect  of  this  memorandui 
when  registered,  binds  the  company  and  the  shar 
holders  iu  the  same  manner  as  a  covenant  to  coi 
form  to  all  i^e  r^ulations  of  the  memorandui 
would  bind  iJiem.     It  is  clear,  therefore,  that  tl 
name  of  the  company  will  thereafter  be  that  whic 
is  declared  in  the  memorandum  of  association  unt 
altered  in  a  1^^  manner,  and  by  this  name  oni 
can  it  contract,  so  that  the  rights  and  liabilitii 


372  PARTIES   TO   CONTRACTS. 

provided  by  the  statute  shall  attach  to  it  by  the 
contract.  More  precise  r^ulations  may  also  be 
made  according  to  a  form  provided  by  the  statute 
to  accompany  the  memorandum  of  assodation, 
which  are  called  articles  of  association.  These  also 
bind  the  shareholders  and  the  company  as  if  they 
had  respectively  covenanted  to  the  same  effect,  and 
these  or  such  of  them  as  are  chosen  by  the  company 
being  registered,  and  the  registrar  having  certified 
that  the  company  is  incorporated,  the  shareholders 
become  a  body  corporate  by  the  name  in  the 
memorandum  of  association.  But  it  must  be  re- 
membered that  if  twenty  persons  or  more  after  the 
2nd  of  November,  1862,  carry  on  in  partnership 
any  trade  or  business  having  gain  for  its  object. 
Unless  so  registered  or  authorised  by  private  sta- 
tute, or  engaged  in  mining  in  the  Stannaries,  each 
of  them  may  be  sued  for  the  whole  debts  of  the  co- 
partnership without  joining  any  other  member. 

The  objects  for  which  the  company  is  established 
being  thus  defined,  must  be  reasonably  adhered  to 
in  the  transactions  of  the  company.  T  do  not  find 
that  this  rule  has  been  much  illustrated  during  the 
existence  of  this  statute  ;  but  it  would  seem  that 
cases  illustrating  the  operation  of  other  statutes 
upon  similar  questions  would  be  applicable  upon 
the  present  question.  Thus,  it  has  been  held  that 
a  railway  company  incorporated  by  Act  of  Parlia- 
ment is  bound  to  apply  all  the  funds  of  the  eoni- 
pany  for  the  purposes  directed  and  provided  for  by 
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that  Act,  and  for  no  others  ;  and  therefore,  where  a 
railway  company  was  incorporated  by  statute  for 
the  purpose  of  making  and  maintaining  a  particular 
railway,  and  for  other  purposes  therein  declared, 
and  they  were  empowered  to  raise  money  for 
making  and  maintaining  that  railway,  which  money 
was  to  be  expended  towards  those  purposes  and 
otherwise  in  carrying  the  Act  into  execution,  and 
after  paying  these  expenses  the  profits  were  to  be 
divided  among  the  proprietors,  the  purposes  men- 
tioned  in  the  statute  were  held  to  be  confined  to 
acts  to  be  done  upon  and  relating  to  the  railway  to 
be  made  by  the  company.  The  company  cove- 
nanted with  the  plaintiffs,  another  railway  company, 
to  take  a  lease  of  their  railway,  and  to  pay  the 
costs  of  soliciting  Bills  then  pending  in  PaxKament, 
by  which  the  plaintijBfe  were  to  be  authorised  to 
make  extensions  of  their  railways.  These  covenants 
were  held  to  be  beyond  the  scope  of  their  authority 
as  a  corporation,  and  therefore  illegal  and  void, 
however  beneficial  to  their  railways  the  objects  of 
the  covenant  might  be  (m).  So  in  the  case  of  the 
Shrewsbury  and  Birmingham  Railway  Company 
V.  North  Western  Railway  Company  and  Shrop- 

(m)  East  Anglian  Ry,  Co.  Ex.  Cli.,  23  L.  J.  (Ex.)  186 ; 

V.  Eastern   Counties  Ry.   Co,y  Macgrp{jor  v.  Deal  and  Dover 

2t\  L.  J.  (C.  P.)  23 ;  11  C.  B.  Ry.  Co.,  22  L.  J.  (Q.  B.)  69  ; 

•  775 ;  South  Yorkshire  Ry.  Co.  18  Q.  B.  618  ;  Hunt  v.  8hrem-^ 

and  River  Dun  Co.  v.  Great  bury   ^  Cliester  Ry.  Co.,  20 

Northern  Ry.   Co.,  22   L.  J.  L.  J.  (Ch.)  169 ;  13  Beav.  1, 
(Ex.)  305 ;  9  Ex.  55  ;  fif.  a  in 
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shire  Union  Railway  Company  in\  the  Houso  of 
Lords  decided  that  although,  primA  facie,  all  cor- 
porate bodies  are  bound  by  contracts  under  thdr 
common  seal,  yet  this  primd  facie  power  to  con- 
tract cannot  be  insisted  on  as  to  matters  where, 
from  the  nature  of  the  corporate  body  or  the  object 
of  its  incorporation,  it  is  expressly  or  impUedly  by 
reasonable  inference  prohibited  from  contracting. 

Before  quitting  this  subject^  however,  I  would 
direct  the  readet^s  attention  to  the  remarkable  caae 
of  Bostoch  V.  North  Staffordshire  Railway  Com- 
pany (o),  which,  although  the  judges  differed  in 
opinion,  is  highly  instructive  for  the  learned  and 
important  arguments  by  which  their  several  opinions 
were  supported.  This  case  is  also  especially  remark- 
able in  being,  as  I  beUeve,  nearly,  if  not  quite, 
the  only  instance  in  which  a  fee  simple  has  been 
held  to  pass  without  the  absolute  power  of  using 
the  land  in  any  lawful  manner  which  the  owner 
may  think  fit. 

Having,  therefore,  thus  delineated  the  name  by 
which  a  public  company  may  contract,  and  the  sort 
of  contracts  which  it  may  make,  we  come  to  con- 
sider the  manner  in  wluch  it  may  make  them.  The 
Joint  Stock  Companies  Act,  1856,  sec.  41,  enacted 

(/?)  6  H.  L.  C.  113.     See  North  Staffordshire  By.  Co,, 

Copper  Miners'    Co,   v.  Fojc,  25  L.  J.  (Ch.)  325,   See  Astletf 

ante,  p.  345.  v.  Mancliester,  Sheffield^   and 

(o)  24  L.  J.   (Q,  P>.)  225 ;  Lincolnshire  By,  Co.,  27  L.  J. 

4  E.  &  B.   798;  Bo8ff)cIc  v.  (Ch.)299;  27  L.  J.  (Ch.)  478. 
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that  oontraots  on  behalf  of  any  company  registered 
under  this  Act  might  be  made  in  the  same  manner 
as  similar  contracts  are  made  between  private  indi>- 
viduals — ^by  deed  if  required  by  law  to  be  under 
seal,  by  writing  signed,  if  the  law  required  such  a 
writing,  or  by  parol,  if  a  parol  contract  would  be 
valid  between  private  persons. 

This  enactment  has  been  repealed  by  the  Com- 
panies Act,  1862,  and  no  form  of  contracting  sub- 
stituted; but  as  companies  registered  under  this 
Act  are  incorporated  by  sec.  18,  the  modes  by 
which  a  corporation  contracts  are  in  general  applic- 
able to  them. 

It  may  serve  to  illustrate  the  law  in  this  respect 
to  observe  that  it  has  been  held,  in  a  case  where 
the  deed  of  settlement  of  a  joint  stock  insurance 
company,  established  and  registered  under  the  7 
&  8  Victoria,  c.  110,  provided  that  the  common 
seal  should  not  be  affixed  to  any  policy  except  by 
an  order  signed  by  three  of  the  directors  and 
eCountersigned  by  the  manager,  that  a  policy  to 
which  the  common  seal  had  been  affixed  by  the 
proper  officers,  which  was  bandjide  effected  by  the 
assured,  and  was  otherwise  in  accordance  with  the 
deed  of  settlement,  was  not  rendered  invalid  by 
want  of  the  required  order  to  affix  the  seal  (p). 

By  a  65,  the  company,  by  instrument  under 
their  common  seal,  may  empower  any  person  as 

(/>)  PnWtf  of  Wales  Ass.     B.)  297  ;  1  E.  B.  &  R  183, 
Co.  V,  Harding^  27  L.  J.  (Q. 
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their  attorney  to  execute  deeds  in  their  behalf  any- 
where out  of  the  United  Kingdom,  and  any  deed 
80  signed  by  the  attorney  on  behalf  of  the  compan  j 
and  under  his  seal  shall  be  as  binding  as  if  under 
the  companys  seal 

By  s.  47,  bills  of  exchange  and  promissory  notes 
shall  be  deemed  to  have  been  made,  accepted,  or 
indorsed  on  behalf  of  any  company  under  this  Act, 
if  made,  accepted,  or  indorsed,  in  the  name  of  the 
company  by  any  one  acting  under  their  express  or 
implied  authority,  or  if  made,  accepted,  or  indorsed 
by  or  on  behalf  of  the  company  by  any  person 
acting  under  the  authority  of  the  company,  and 
vnH  be  binding  on  them.  Where  a  promissory  note 
was  made  in  this  form :  **  Three  months  after  date 
we  jointly  promise  to  pay  to  R  G.  or  order  £600. 
for  value  received  in  stock,  on  accoimt  of  the 
London  and  Birmingham  Iron  and  Hardware  Com- 
pany, Limited  Payable  at  the  London  Joint  Stock 
Bank,  Princes  Street,  Mansion  House. — ^William 
Melrose,  H,  W.  Wood,  John  Harris,  Directors; 
Edwin  Guest,  Secretary," — ^the  Court  considered 
that  the  note  was  made  in  the  name  of  the  com- 
pany within  the  Act^  and  was  therefore  binding 
on  the  company,  and  not  on  the  directors  who 
signed  it  (q). 

Preserving  the  forms  thus  required,  a  joint  stock 

(f/)  LiJiden  v.  Melrose,  27  Id.  363 ;  3  H.  &  N.  222 ; 
L.  J.  (Ex.)  326  ;  3  H.  &  N.  Penrose  v.  Mafiin,  28  L.  J. 
177.     See  Smith  v.  Johnson,      (Q.  B.)  28. 
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company  may  enter  into  any  lawful  contracts 
requisite  to  attain  the  objects  for  which  it  was 
established.  Bearing  in  mind  what  has  been  said 
of  the  illegality  of  contracts  idtra  vires  of  the 
company,  it  will  probably  not  be  very  difl&cult  to 
determine  whether  any  proposed  contract  is  such 
as  will  bind  the  company  with  regard  to  the  ob- 
jects declared  in  the  memorandum  and  articles  of 
association.  Upon  such  contracts  the  company 
thus  incorporated  may  sue  and  be  sued  like  any 
other  corporation.  If  the  company,  on  judgment 
bemg  obtained  agabst  it,  does  not  pay  or  satisfy 
the  judgment,  and  execution  issued  thereon  is  un- 
satisfied  in  whole  or  part,  the  company  shall  be 
deemed  unable  to  pay  its  debts  (s.  80),  and  proceed- 
ings may  then  be  taken  for  winding  up  the  com- 
pany, as  it  is  called  (s.  79).  The  result  of  these  as 
to  the  liability  of  the  existing  shareholders  is,  that 
they  shall  upon  the  winding  up  be  liable  to  contri- 
bute to  the  assets  of  the  company,  to  an  amount 
sufficient  to  pay  its  debts,  and  the  costs,  charges, 
and  expenses  of  winding  it  up  ;  but  if  the  company 
is  limited,  each  shareholder  will  be  liable  to  contri- 
bute to  the  assets  of  the  company  to  the  amoimt,  if 
any,  which  may  remain  unpaid  on  the  shares  held 
or  the  amount  guaranteed  by  him  (sa  38,  90,  134). 
Moreover,  no  person  who  has  ceased  to  be  a  share- 
holder for  the  period  of  one  year  prior  to  the  com- 
mencement of  the  winding  up,  shall  be  liable  to 
contribute  to  those  asset*^  ^  past  mem- 
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ber  be  liable  in  respect  of  any  debts  of  the  company 
contracted  since  he  ceased  to  be  a  shareholder 
(&  38).  But  if  the  company  being  wound  up  be 
limited,  no  past  or  present  member  can  be  made  to 
contribute  more  than  the  amount  unpaid  on  his 
share,  or  the  amount  he  has  guaranteed;  nor, 
whether  the  company  be  limited  or  not,  shall  any 
past  member  be  liable  to  contribute,  unless  the 
existing  members  are  imable  to  satisfy  the  contri- 
butions required.  But  with  respect  to  the  liability 
of  any  person  to  contribute  to  the  assets  of  a  com- 
pany registered  under  the  Act^  in  the  event  of  its 
being  wound  up,  this  shall  be  deemed  to  create  a 
debt  accruing  due  from  such  person  at  the  time 
when  his  liability  commenced,  but  payable  at  the 
times  when  calls  shall  be  made  for  enforcing  such 
liability  (s.  76). 

As  to  the  rights  of  shareholders  against  the  com- 
pany, every  person  who  has  accepted  any  share  in 
a  company  registered  under  this  Act,  and  whose 
name  is  entered  in  the  register  of  members,  shall 
for  the  purposes  of  this  Act  be  deemed  a  member. 
The  transfer  of  any  share  may  be  in  a  form  provided 
by  the  Act^  and  to  be  executed  by  transferror  and 
transferree  ;  but  the  transferror  shall  be  deemed  to 
remain  a  holder  of  his  share  imtil  the  name  of  the 
transferree  is  entered  on  the  register,  and  the  title  of 
every  shareholder  to  his  shares  shall  be  a  certificate 
under  the  common  seal  of  the  company  specifying 
the  shares  held  by  him.    Finally,  the  amount  of 
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calls  for  the  time  being  unpaid  on  his  shares  shall 
be  deemed  a  debt  due  from  the  shareholder  to  the 
company  (ss.  23,  31,  Table  A). 

These  are  the  chief  rules  and  decisions  respecting 
the  peculiarities  of  the  contracts  of  joint  stock  com- 
panies, which  approach  to  the  nature  of  general 
^principles ;  but  it  is  impossible  to  understand  the 
subject  without  a  carei^  study  of  the  statutes  which 
have  been  here  mentioned,  and  of  the  decisions  by 
which  those  statutes  have  been  applied.  It  has 
come  to  be  one  of  the  largest  classes  of  the  law  of 
England.  It  cannot  be  said  to  have  yet  assumed  a 
certain,  well  defined,  and  satis&ctory  form  (although 
-the  statute  so  often  referred  to,  the  Companies  Act, 
1862,  is  composed  with  a  degree  of  knowledge  and 
clearness  seldom  equaUed  in  our  statute-book),  but 
it  is  hoped  that  the  foregoing  slight  sketch  will 
give  the  student  some  advantage  in  entering  upon 
the  study  of  the  statutes  and  decisions.  He  is 
strongly  recommended  to  study  the  latter,  always, 
in  the  view  of  their  being  illustrations  and  appli- 
cations of  the  former.  By  keeping  the  terms  of 
the  former  in  his  mind,  the  latter  will  appear  to 
have  a  consistency  and  deamess  which  they  will 
not  otherwise  be  supposed  to  possess,  and  he  will  be 
enabled  to  apply  the  statutes  to  new  cases  with  an 
accuracy  and  facility  not  to  be  acquired  otherwise. 
In  undertaking  this  labour,  he  will  find  it  much 
facilitated  by  taking  as  his  guide  to  the  decisions 
the  chapter  on  Jot^**-  ^'   ^    '^^mpanies  in  the  last 
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edition  of  Smith's  Mercantile  Law,  by  Mr.  Dowdes- 
well,  where  the  statutes  are  abridged  and  the 
leading  decisions  arranged  with  singular  fulness, 
clearness,  and  brevity. 

ige&tiL  I  have  now  specified  the  various  classes  of  parties 

with  regard  to  whose  competency  to  enter  into  con- 
tracts I  had  any  particular  observations  to  make ; 
and  now,  assuming  that  none  of  the  various  cases 
of  disability  which  I  have  mentioned  arises,  but 
that  the  parties  entering  into  the  contract  are  com- 
petent by  law  to  do  so,  there  remains  one  other 
very  important  subject  to  advert  to,  namely,  the 
mode  in  which  they  may  become  parties  to  the 
contract.  And  this  must  be  in  one  of  two  ways ; 
either  personally  or  by  the  intervention  of  an 
agent. 

Contracts  by  There  are  few  branches,  perhaps  no  branch,  of 
the  law  of  England,  to  which  it  becomes  so  often 
necessary  to  refer,  as  that  which  regulates  the  rights 
of  parties  under  contracts  made  by  agents.  The 
truth  is,  that,  as  society  is  now  constituted,  the 
business  of  life  has  become  so  complicated,  that  *'no 
man's  individual  efforts  can  embrace  all  the  subjects 
with  which  he  is  called  on  to  deal"  Hence  we  are 
obliged  to  transact  a  variety  of  business  and  enter 
into  a  variety  of  engagements  through  the  medium 
of  agents,  the  precise  effect  of  whose  acts  in  binding 
or  advantaging  us  becomes  of  course  a  matter  of 
the  utmost  practical  importance.  I  cannot,  how- 
ever, attempt  to  do  more  than  state  the  general 
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principles  by  which  the  subject  (so  fax  as  relates  to 
contracts)  is  regulated. 
Generally  speaking,   whatever  contract  a  man  who  may . 

,•,•1.  1  'ft       appoint  an 

may  enter  into  m  his  own  person,  he  may,  u  he  agent, 
think  fit,  appoint  an  agent  to  enter  into  [in  his 
behalf.     There  are,  indeed,  one  or  two  exceptions  to 
this  rule,  which  arise  out  of  the  wording  of  certain 
Acts  of  Parliament,  requiring  the  intervention  of 
the   principal  party  himself  in  certain  contrax^te. 
For  instance,  a  man  cannot  appoint  an  agent  to 
sign  a  writing  for  the  purpose  of  exempting  a  ca^e 
from  the  operation  of  the  Statute  of  Limitations  {r)^ 
or  make  the  acknowledgment  in  writing  to  the 
person   entitled  to   land  or  rent  which  is  to  be 
equivalent  to  possession  or  receipt  of  rent,  under  3  & 
4  Will  IV.,  c.  27,  s.  14  (s).     Nor  can  a  person  who 
objects  to  the  name  of  another  being  retained  upon 
the  list  of  voters  in  a  parliamentary  borough,  em- 
power an  agent  to  sign  the  objection  for  him  (t). 
In  the  former  of  these  cases,  the  statute  9  Geo.  IV., 
0.  14,  requires  the  writing  to  be  signed  by  the 
party  chargeable  thereby ;  and  in  the  latter,  the 
6  &  7  Vict.  c.  18,  s.  100,  requires  every  notice  of 
objection   to   be  signed  by  the  person  objecting, 
Biit  it  seems  that,  unless  strictly  required  to  be 
signed  by  the  principal,  it  is  sufficient  if  a  contract, 

(r)  Hyde    v.    Johnson,    2  (t)    Toms,    app.,     Cuming^ 

Bing.  N.  C.  776.  reap.,   7  M.  &  Gr.  88.    See 

{s)  Ley  V.  Feter,  27  L.  J.  Davies  v.  Hopkins,  27  L.  J. 

C.  P.,  239  ;   3  H.  N.  101.  (C.  P.)  6  ;  3  C.  B.  (N.  S.)  37^ 
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required  to  be  in  writing,  W.  sig&ed  by  an  autho- 
rised agent  (u). 

But^  generally  speaking,  wbaterer  contract  a  man 
may  lawfully  enter  into  himseLT,  he  may  appcHnt  an 
agent  to   enter  into  for  him.     There  is,  however, 
another  extensive  and  important  exception  to  this 
rule,  which  takes  place  when  a  man  is  himself  bxi 
agent  (x).     He  cannot,  in  this  instance,  appoint  an 
agent  to  transact  the  matters  entrusted  to  his  own 
agency.     The  exception  evidently  arises  from  the 
very  nature  of  his  own  appointment ;  for  it  is  one 
'  thing  to  trust  a  man's  discretion  to  transact  your 
af^rs,  and  for  which  you  may  know  him  to  be 
quite  competent,  but    altogether   another  and  a 
different  thing  to  trust  his  discretion  to  select  a 
stran£:er  to    transact   your  a£&drs  at    your    rea- 
poJility.    The  n^xiL  of  law.  thoj.^  ^ 
" Delegatus  non  potest  delegare"  and  "  Vtcarius 
non  hdbet  vicariurrC* — maxims  which,  it  is  obvious, 
are  necessary  for  the*  principal's  protection,  but 
which,  it  is  dear,  cannot  apply  where  you  expressly 
give  your  agent  power  to  appoint  a  deputy  (y)i 

Now  the  considerations  on  which  I  shall  have 
occasion  to  touch,  relate  to  one  oi  four  points  into 
which  what  I  have  to  say  on  this  subject  may  be 

(f*)  Mfjrtmi  V.  Copelandy  24  930 ;  CocJcran  v.  Mam^  2  M. 

L.  J.  (C.  V)  169 ;  16  C.  B.  &  Selw.  301,  n. 

517.  {y)  Moon  Y.Whitney  Uvioft^ 

(nr)  Combe' 8  case,  9  Co.  76  3  Biiig.  JN:  C.  817 ;  Lord  v. 

b ;   Cohh  V.  B€ck4>^   G   Q.   B.  Rail,  8  C.  B.  627. 
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conveniently  enough  distributed  ;  and  they  relate 
to  the  questions — 

1.  Who  may  he  an  agents  383. 

2.  How  an  agent  is  appointed^  387. 

3.  How  fa^    his  contracts   bind  his  princir 
pad,  38  8« 

4*  How  far  the  principal  may  be  advantaged 
by  them,  408. 
Now,  with  regard  to  the ^st  point,  namely,  who  who  may  be 

*  1  Till         ^^  agent. 

IS  competent  to  be  an  agents  I  have  to  observe,  that 
it  by  no  means  follows  that  a  person  who  is  not 
competent  to  contract  himself  is  therefore  not  com- 
potent  to  contract  as  agent  for  another  person; 
thus  it  has  been  decided  that  an  infant  may  be  an 
agent,  or  even  a  married  woman,  though  she  could 
not  have  contracted  in  her  own  right.  Thus,  where 
a  married  woman  kept  a  school,  at  which  the  de- 
fendant had  placed  his  daughter,  and  drew  upon 
him  a  bill  for  the^expenses  of  the  daughter's  educa- 
tion, which  bill  she  endorsed  to  the  plaintiff,  and 
the  drawing  and  indorsing  of  the  bill  were  both  in 
the  wife's  name,  but  with  the  husband's  assent,  and 
he  also  obtained  the  value  of  the  bill  from  the 
plaintiff,  it  was  considered  that  there  was  ample 
evidence  of  the  husband  having  authorised  the 
drawing  and  indorsing  of  the  bill,  and  that 
there  was  nothing  to  prevent  his  making  his  wife 
his  agent  for  that  purpose  {z).    In  a  very  similar 

(z)  Presttcick  v.   Marshall,      natie,  1  Bing.  N.  C»  435.    See 
7  Bing.  565  ;  Prince  y.  JBm-     8  C.  B,  supra. 
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case,  where  a  wife  axx^epted  in  her  own  name  a  bill 
drawn  upon  her  husband,  and  his  authority  was 
proved,  he  was  held  liable.  To  the  objection  that 
a  dmwee  cannot  bind  himself  otherwJBe  than  by 
writing  his  own  name  on  the  bill,  which  you  are 
no  doubt  aware  is  the  general  practice  in  accepting 
bills,  it  was  asked,  would  he  not  be  liable  if,  with 
his  own  hand,  he  had  accepted  the  bill  by  writing 
another's  name  across?  The  only  difference  was, 
that  he  had  done  so  by  the  hand  of  his  wife.  Had 
he  done  it  with  his  own  hand,  it  clearly  would  have 
been  his  own  acceptance,  and  the  Court  held  that 
there  was  no  rule  of  law  which  made  such  an  au- 
thority void.  Nobody  but  the  defendant  could  have 
accepted  the  bill  so  as  to  bind,  and  he  accepted 
it  by  the  hand  and  in  the  name  of  his  wife  (a) 
"  Few  persons,"  says  Lord  Coia,  "  are  disabled  to 
be  prints  attom^e  to  deBver  sM. ;  for  moBka. 
infants,  femes  covert,  persons  attainted,  outlawed, 
excommunicated,  villains,  aliens,  may  be  attorneys." 
It  is  hardly  necessary  to  say  that  the  attorney  men- 
tioned here  is  the  agent  properly  authorised  for 
the  purpose  required.  It  will  be  obvious  that  the 
general  reason  why  persons  incapacitated  to  contract 
may,  notwithstanding  their  incapacity,  act  as  agenta 
in  the  contracts  of  others,  is  that  their  incapacity  is 
personal,  and  that  such  contracts  are  not  their  own, 
but  the  contracts  of  those  whose  agents  they  ara 

(a)  Lwrhis  V.  BradtceV^  5  C.  B.  583. 
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But  it  is  held  that,  under  the  Statute  of  Frauds,  Agent  under 

...  Statute  of 

one  of  two  parties  entenng  into  a  contract,  such  as  Frauds, 
we  have  seen  that  Act  requires  should  be  in  writing 
and  signed  by  the  party  to  be  charged  thereby, 
cannot  be  agent  for  the  other,  even  with  that  other's 
consent^  so  as  to  bind  him  by  his  signature  to  such 
a  writing  (6).  Thus,  where  the  plaintifi^  an  auc* 
tioneer,  sued  the  defendant  for  not  paying  for  goods 
purchased  by  him,  and,  the  goods  not  having  been 
delivered,  the  only  evidence  of  the  contract  was  the 
book  kept  by  the  plaintiff  as  an  auctioneer,  in 
which  he  had  duly  entered  the  different  biddings 
opposite  the  lots  ;  the  Court  of  King's  Bench  held 
that,  although  in  general  an  auctioneer  may  be  con- 
sidered as  the  agent  and  witness  of  both  parties 
(the  vendor  and  the  purchaser),  yet  when  he  elects, 
as  he  may  do,  to  be  himself  as  one  of  the  contract- 
ing  paxtii,  the  agent  who  is  to  bind  a  defendant  by 
his  signature  must  be  some  third  person,  and  not 
one  of  the  contracting  parties  on  the  record.  To 
allow  it,  indeed,  would  seem  to  amount  to  a  direct 
dispensation  with  the  signature  of  the  party  to  be 
bound,  which,  whether  by  his  own  or  his  agent's 
hand,  the  statute  requirea  But  it  seems  to  be  no 
violation  of  this  requirement, — the  hand  of  the 
agent  or  of  the  principal, — that  the  agent  of  the 
one  party  should  act  as  the  agent  of  the  other, 
although,  of  course,  in  such  a  case  clear  evidence 

(h)   Wright  v.  Dannah,   2      Simmons,  5  B.  &  Aid.  333. 
Camp.   203;    Farehrother    v- 
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would  be  required  to  show  his  authority,  consti- 
tuting him  the  agent  of  the  latter.  Thus,  in  an 
action  by  an  auctioneer  against  a  purchaser  of  goods 
sold  by  auction,  the  entry  in  the  auctioneers  sale- 
book,  made  by  the  auctioneer's  clerk  who  was  assist- 
ing at  the  sale,  and  as  each  lot  was  knocked  down 
named  the  purchaser  aloud,  and  on  assent  from  him 
made  an  entry  of  the  sale  to  him,  is  a  sufficient 
memorandum  within  the  1 7th  section  of  the  Statue 
of  Frauds,  the  clerk  being,  in  the  first  instance,  the 
agent  of  the  auctioneer,  and  constituted  the  agent 
of  the  purchaser  by  the  assent  of  the  latter,  when 
told  by  the  clerk  that  the  lot  was  knocked  down  to 
him  (c).  But  where  the  traveller  of  a  wholesale 
dealer,  calling  on  a  shopkeeper  to  sell  his  principal's 
goods,  and  having  by  parol  sold  him  certain  sugar, 
was  desired  by  the  latter  to  make,  in  his  (the  shop- 
keeper s)  book,  a  memorandum  of  the  transaction, 
and  thereupon  made  the  following — "  Of  North  & 
Co.,  30  mats  Maurs.  at  71 5.,  cash  2  months,  Fen- 
ning's  Wharf,*'  and  signed  it  with  his  own  name  ;  the 
sugar  having  been  destroyed  before  it  was  delivered, 
it  became  necessary  to  prove  the  sale  by  a  written 
memorandum ;  but  these  facts  were  held  insufficient 
to  show  that  the  traveller  was  constituted  the 
agent  of  the  shopkeeper  to  bind  him  under  the 
statute  (d).     Indeed,  it  seems  clear,  as  observed  in 


(c)  Bird  v.  Boulter,  4  B.  {d)  Graham  v.  Museon,    5 

&  Ad.  443.  Bing.  K.  C.  603 ;  Graham  v. 
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the  case,  that  the  signing  of  the  entry  in  the  de- 
fendant's book  would  tend  to  make  it  obligatory  on 
the  plaintiff  rather  than  on  the  defendant. 

With  regard  to  the  second  point,  namely,  in  what  Agenta-how 
manner  an  agent  is  to  be  appointed : — ^Whenever 
there  is  no  particular  rule  of  law  or  special  sta- 
tutory provision  pointing  out  a  particular  mode  of 
appointment,  he  may  be  appointed  even  by  bare 
worda  But  there  are  some  cases  in  which  the 
common  or  statute  law  does  require  a  particular 
mode  of  appointment ;  for  instance,  it  is  a  rule  of 
common  law,  that  an  agent  who  is  to  contract  for 
his  principal  by  deed,  must  himself  be  appointed 
by  deed  (e). 

Again,  a  corporation,  as  it  can,  generaUy  speak- 
ing,  do  no  act  except  by  deed  ;  so  it  cannot,  gene- 
rally speaking,  appoint  an  agent  in  any  other  way. 
There  are,  indeed,  one  or  two  exceptions  to  this,  as 
you  have  seen  there  are  to  the  rule  which  obliges 
them  to  contract  by  deed,  particularly  in  the  cases  of 
trading  companies.  You  will  find  the  rule  and  the 
exceptions  discussed  in  Dunston  v.  Imperial  Gas 
Light  Company  (/).  With  regard  to  the  case  of  a 
statute  requiring  a  particular  mode  of  appointment, 
you  may  take,  for  example,  the  Statute  of  Frauds, 
the  Ist,  2nd,  and  3rd  sections  of  which  require,  in 
express  terms,  that  the  agent  who  is  to  do  any  of 

Freticellf  3  M.  <&  Gr.   368 ;  (e)  Harrison  v.  Jackson,  7 

Mews  V.  Carr,  26  L.  J.  (Ex.)     T.  R.  209.  • 

39 ;  1  H.  &  N.  484.  (/)  3  B.  &  Ad.  125. 
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Where  the 
principAl » 
Dound  bj  the 
agent's 
oontiact. 


Where  the 
agent  has 
exceeded  his 
authority. 


Distinction 
between 
particular  and 
general 
agents. 


the  acts  mentioned  in  those  sections  shall  be  ap- 
pointed by  writing,  whereas  the  4th  and  1 7th  sec- 
tions contain  no  such  provision.  The  consequence,  of 
course,  is^  that  in  cases  within  these  latter  sections 
the  agent's  authority  need  not  be  in  writing  (g). 

With  regard  to  the  third  point,  namely,  in  what 
cases  the  principal  is  bound  by  his  agent's  con- 
tract : — It  is>  of  course,  obvious  at  first  sights  that, 
so  far  as  the  agent  s  authority  extends,  his  principal 
is  bound  by  all  acts  done  in  pursuance  of  that 
authority.  So  fer  there  can  be  no  doubt  or  diffi- 
culty whatever.  But  the  cases  in  which  doubts 
and  difficulties  arise,  are  those  in  which  the  agent 
has  gone  beyond  his  authority — has  made  some 
contract  which  his  instructions  do  not  authorise  ; 
and  then  the  question  arises  whether  his  principal 
shall  or  shall  not  be  bound  by  it.  Now,  in  order 
to  solve  this  question,  it  is  necessary,  in  the  first 
instance,  to  understand  the  distinction  between 
general  and  particular  agency.  A  general  agent 
is  an  agent  entrusted  with  all  his  principal's  busi- 
ness in  some  specific  line,  of  some  specific  kind.  A 
particular  agent  is  an  agent  employed  specially  for 
some  one  special  purpose.  For  instance,  if  I  en- 
trust another  with  the  sale  of  a  particular  horse, 
of  which  I  am  desirous  of  disposing,  he  is  a  parti-- 
cvlar  agent  to  transact  that  particular  business  (h). 
But  if  I  appoint  an  agent  to  sell  all  my  horses^  and 


(g)  Emmerson  v.  HedUf  2 
Taunt  46. 


{h)  Brady  v.  2W,  30  L.  J. 
(C.  P.)  223. 
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consign  horses  to  him  from  time  to  time  for  sale,  he 
is  my  general  agent  in  that  Une  of  business.  Now, 
there  is  this  important  distinction  between  contracts 
made  by  general,  and  those  made  by  particular, 
agents — ^namely,  that  if  a  particular  agent  exceed 
his  authority,  his  principal  is  not  bound  by  what  he 
does ;  whereas,  if  a  general  agent  exceed  his  autho- 
rity, his  principal  is  bound,  provided  what  he  does 
is  within  the  ordinary  and  usual  scope  of  the  busi- 
ness he  is  deputed  to  transact.  .  For  insance,  if  I 
employ  A,  to  carry  a  bale  of  cottons  from  Manchester 
to  Liverpool,  and  he  sells  them,  I  am  not  bound  by 
the  sale^  but  may  bring  an  action  of  trover  for 
them  against  the  purchaser ;  whereas,  had  I  en* 
trusted  them  to  my  factor  for  the  same  purpose,  I 
should  have  been  bound  by  the  sale,  that  being  a 
transaction  within  the  ordinary  scope  of  his  busi* 
ness  as  factor 

The  case  of  Whitehead  v.  Tuckett  {%)  affords 
another  very  good  illustration  of  the  rule,  that^ 
although  the  express  instructions  are  exceeded,  yet, 
if  what  he  does  is  within  the  usual  scope  of  the 
business  he  is  deputed  to  transact,  the  agent  binds 
his  principal  by  so  doing.  In  that  case,  Sill  k  Co., 
who  were  brokers  at  Liverpool,  were  employed  by 
the  defendant,  a  wholesale  grocer  at  Bristol,  to  buy 
and  sell  on  his  account  great  quantities  of  sugar. 
The  greater  part  was  bought  on  speculation  for  re* 

(i)  15  East,  400.   See  In  re     L.  J.  (Ch.)  829. 
Athenanim  Life  Ass,   Co,,  27 
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sale,  and  was  re-sold  at  Liverpool :  but  some  was 
occasionally  sent  to  the  defendant.  Sill  &  Co. 
usually  bought  and  paid  for  the  sugar,  and  re-sold 
in  their  own  names  and  received  the  price.  They 
did  not  draw  upon  the  defendant  for  the  amount  of 
each  purchase,  nor  remit  him  the  bill  in  pa3nxLent  of 
each  sale ;  but  there  was  a  general  running  accoimt 
between  them.  Sill  &  Co.  never  had  a  general 
authority  to  buy,  but  received  directions  in  each 
instance ;  but  sometimes,  when  the  markets  were 
low,  had  unUmited  authority  as  to  the  quantity 
they  were  to  buy,  or  the  price  they  were  to  pay. 
In  like  manner,  they  had  no  general  authority  to 
sell,  but  received  directions  on  each  occasion.  It 
was  held  that  they  might  bind  their  principal  by 
a  re-sale  of  a  particular  parcel  of  sugar  before  pur- 
chased and  paid  for  in  their  own  names  and  lodged 
in  their  own  warehouse,  though  such  re-sale  was  for 
a  price  less  than  they  were  directed  by  their  prin- 
cipals to  sell  for ;  for  the  Court  considered  that  the 
general  authority  of  the  broker  to  seU  being  in 
respect  of  those  who  did  not  know  their  private 
instructions,  to  he  collected  from  their  general  deal- 
ing,  was  not  limited  by  such  private  instructiona 
"  Much  of  the  argument  in  this  case,"  said  Lord 
Ellenhoroughy  "has  tiurned  upon  the  question 
whether  Sill  &  Co.  were  invested  with  a  general 
Authority  to  sell  the  sugara  When  that  question 
is  discussed,  it  may  be  material  to  consider  the 
distinction   between   a   particular   and  a   general 
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authority  ;  the  latter  of  which  does  not  import  an 
unqualified  authority,  but  that  which  is  derived  fix)m 
a  multitude  of  instances  ;  whereas  the  former  is  con- 
fined to  an  individual  instance.  Now,  in  that  sense 
of  the  term  general  authority,  SUl  &  Co.  were 
general  agents,  for  they  bought  and  sold  in  a  mul- 
titude of  instances  in  their  own  names,  paid  and  re- 
ceived the  money  in  their  own  names,  and  blended 
their  accounts  of  receipts  and  payments  without 
carrying  each  order  to  a  separate  account  with  the 
defendant ;  and  although  there  was  a  communica- 
tion^ between  them  and  the  defendant  as  to  the 

■M 

time  and  place  of  sale,  yet  the  world  was  not  privy 
to  that  communication,  and  had,  therefore,  no  means 
of  knowing  that  their  general  authority  was  con- 
trolled by  the  interposition  of  any  check.  There 
are,  indeed,  particular  allusions  as  to  the  price  and 
time  of  sale ;  in  one  letter,  the  defendant  writes  to 
Sill  &  Co.,  that  they  may  sell  the  whole  of  the  St. 
Croix  sugars  (the  matter  in  question)  at  sixty-eight 
or  sixty-nine  shiUings  on  the  best  terms  to  safe 
men.  If  these  expressions  are  to  be  construed  into 
so  many  restrictions  of  the  power  of  the  brokers,  it 
will  follow  that  they  were  not  only  limited  as  to 
price,  but  also  as  to  the  terms  of  sale,  which,  accord- 
ing to  the  letter,  were  to  be  the  best,  and  as  to  the 
purchasers  who  were  to  be  safe  men ;  and  if,  in 
either  of  these  respects,  a  contract  made  by  them 
should  fail,  their  principal  would  have  a  right  to 
reject   it.     But  if  this  c  i  what  a 
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perilous  predicament  would  the  world  stand  in  re&h 
pect  of  their  dealings  with  persons  who  may  have 
secret  communications  with  their  principal.''  Where 
the  real  principal  in  a  business,  held  out  an  agent  as 
the  ostensible  principal,  and  carried  it  on  under  his 
management  and  in  his  name,  he  was  held  bound 
by  all  such  acts  and  contracts  as  are  incidental  to 
the  ordinary  conduct  of  the  business,  and  this  obli- 
gation cannot  be  restricted  by  any  private  arrange- 
ment between  them  (£).  In  like  manner,  if  an 
agent  employed  by  the  indorsees  of  a  bill  to  get  it 
discounted,  warrant  it  to  be  a  good  bill,  they  are 
bound  by  his  warranty  (Z).  On  the  other  hand, 
where  the  defendant,  being  about  to  purchase  a 
mare,  wrote  to  the  plaintif!^  **  I  will  take  the  mare 
at  twenty  guineas^  of  course  warranted ;"  and  sub- 
sequently wrote  again,  **My  son  will  be  at  the 
World's  End  (a  public-house)  on  Monday,  when  he 
will  take  the  mare  and  pay  you :  send  anybody 
with  a  receipt  and  the  money  shall  be  paid,  only  say 
in  the  receipt  sound  and  quiet  in  harnesa"  The 
plaintiff  said  she  is  warranted  sound,  and  quiet  in 
double  harness ;  and  the  mare,  having  been  brought 
to  the  World's  End  on  Monday,  was  taken  away 
by  the  defendant's  son  without  paying  the  pricey 
and  without  a  receipt  or  warranty.  The  writings 
between  the  parties  not  amounting  to  a  complete 
contract,  it  was  sought  to  show  that  the  defendant 

{k)  Edmunds    v.     BuaJieU,         (t)  Fenn  v.  Harrieon,  4  T. 
35  L.  J.  (Q.  B.)  20.  R  177. 
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was  bound  by  the  conduct  of  his  son,  as  amounting 
to  an  acceptance  in  law.  But^it  will  clearly  be  per- 
ceived that  the  son  was  a  particular  agent,  in  which 
case  his  principal  is  not  bound  by  what  he  does  if 
he  exceeds  his  authority.  In  this  case,  it  is  clear 
he  has  only  a  limited  authority  ;  if  a  party  con- 
tracts with  another  through  his  agent,  he  can  only 
take  such  rights  as  the  agent  can  give,  and  this  is 
no  hardship  on  the  plaintiff,  because  he  was  dis- 
tinctly  informed  that  the  son  was  authorised  to 
receive  the  mare  if  a  warranty  were  given  that  she 
was  quiet  in  harness.  This  was  not  given,  and, 
therefore,  the  son  had  no  authority  to  accept 
the  mare  (m). 

One  more  case  will  sufficiently  illustrate  the  pre- 
ceding: reasonine:  (n).  A  bill  of  exchangee  was  in- 
dZf  to  the  Pjm  b,  a  per^o  who'pr„f««d, 
in  the  form  of  indorsement,  to  act  by  procuration 
of  the  Newcastle  Banking  Company.  It  was  held, 
that  this  form  of  indorsement  was  a  notice  to  the 
indorsee  that  the  party  accepting  was  an  agents  and 
imposed,  therefore,  upon  the  indorsee  the  duty  of 
ascertaining  that  he  was  acting  within  the  terms 
of  his  authority.  "  Any  house,"  said  Coltmany  J., 
**  may  allow  a  clerk  to  indorse  bills  of  exchange  in 

(i»)  Jordan   v.   Norton,    4  Smith  v.  M'Ouire,  27  L.  J. 

M.  &  W.  155.  (Ex..)  465 ;  3  H.  &  N.  554 ; 

(n)  Alexander  v.  Macken-  Baines    v.  Ewing,   35   L.  J. 

zie,  P.    0.   of  the  Netocaatle  (Ex.)  194. 
Banking  Co,,  6  C.  B.   766 ; 
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the  name  and  on  account  of  the  firm,  and  so  give 
currency  to  them,  notwithstanding  any  secret  limi- 
tation of  his  authority.  Tf  this  Banking  Company 
had  been  in  the  habit  of  allowing  their  manager  to 
indorse  bills  on  their  behalf,  that  would  have  im- 
ported a  general  authority,  and  the  public  would 
not  have  been  bound  to  inquire  into  the  circum- 
stances, or  the  precise  extent  of  such  authority. 
They  have  not,  however,  done  so  here.  But  in 
every  instance,  the  indorsement  by  the  form  of  it 
bears  an  intimation  to  the  public  that  the  manager 
acts  under  a  special  authority :  and  therefore  the 
persons  into  whose  hands  the  bill  might  come  were 
bound  to  see  that  the  authority  was  properly  pur- 
sued." Bayleyy  J.,  says  in  A  ttwood  v.  Munnings  (o), 
"  This  was  an  action  upon  an  acceptance  importing 
to  be  by  procuration;  and  therefore  any  person 
taking  the  bill  would  know  that  he  had  not  the 
security  of  the  acceptor*s  signattire,  but  of  the  party 
professing  to  act  in  pursuance  of  an  authority  from 
him.  A  person  taking  such  a  bill  ought  to  exer- 
cise due  caution ;  for  he  must  take  it  upon  the 
credit  of  the  party  who  assumes  the  authority  to 
accept,  and  it  would  be  only  reasonable  prudence 
to  require  the  production  of  that  authority.** 
And  Holroydy  J.,  adds,  "  The  word  procuration 
gave  due  notice  to  the  plaintiflfe,  and  they  were 
bound  to  ascertain,  before  they  took  the  bill,  that 

(r>)  7  B.  &  C.  283. 
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the   acceptance    was   agreeable  to   the   authority 
given." 

Now  the  reason  for  this  (which  you  have  pro-  Reason  why  a 
bably  extracted  from  the  examples  given)  is  very  binds  Us 
clear  and  simple  :  it  is,  that  the  public  may  not  be  a  partkaiv 
deceived.  If  strangers  see  A.  selling  my  goods  day  ^^  *^ 
after  day,  month  after  month,  and  see  me  recognis- 
ing the  transactions,  and  receiving  payment  on  that 
understanding,  they  may  naturally  enough  suppose 
that  I  have  given  him  a  general  authority  to  sell, 
and  that  they  may  safely  deal  with  him  on  my 
account ;  and  it  would  be  hard  indeed  if  I  were 
allowed  to  turn  round  upon  them  and  say,  '*  True, 
he  has  a  general  authority,  but  I  had  revoked  it  in 
this  particular  instance."  But,  in  the  case  of  a 
particular  agent,  it  is  otherwise ;  for,  as  he  is  em- 
ployed on  one  particular  occasion  only,  there  are 
no  previous  acts  done  by  him  for  his  principal,  or 
recognitions  of  them  by  the  principal,  which  can 
have  a  tendency  to  mislead  any  one.  And  there 
is  no  hardship  in  saying  to  the  person  who  deals 
with  him,  "  You  must  satisfy  yourself  that  he  is 
my  agent  at  all,  and  when  you  do  so  you  may  as 
well  satisfy  yourself  for  what  purposes  he  is  my 
agent,  and  how  fiir  his  authority  extenda" 

Such  then  is  the  distinction  between  a  particular 
and  a  general  agent ;  and,  with  regard  to  the  latter, 
there  is,  for  the  further  protection  of  the  public,  Further  nil© 
this  further  rule,  that  the  authority  of  a  general  S^entf^^ 
agent  is,  as  far  as  the  public  are  concomed^  mea- 
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stired  by  the  extent  of  his  tisual  employment.  This 
is  also  a  rule  of  common  sense  as  well  as  law  ;  for 
what  I  see  a  man  continually  doing  with  the  appro- 
bation of  another,  I  may  fairly  conclude  he  has  a 
general  authority  to  do.  I  have  not,  it  is  true,  seen 
his  instructions,  but  I  am  justified  in  believing  that 
he  acts  according  to  them  when  I  see  that  his 
principal  does  not  signify  disapprobation  of  his 
proceedings  ;  and  therefore  the  rule  is^  that  where 
a  man  permits  another  to  act  generally  for  him  in 
any  line  of  business,  he  is  bound  by  contracts  made 
by  that  other  in  that  line  of  business ;  although, 
in  truth  and  in  fact^  the  person  so  acting  may  have 
a  limited  authority,  or  even  no  authority  at  alL 
This  is  laid  down  by  Lord  HoU^  in  homely,  but 
forcible  language,  in  Shower  95,  where  it  is  thus 
reported : — 
Lord  ijottv  *^ Memorandwn. — ^TJpon  evidence  in  an  assumi>sit 

dootrino. 

for  wares  sold,  it  was  held  by  Holt^  C.  J.,  that  if  a 
man  send  his  servant  with  ready  money  to  buy 
meat  or  other  goods,  and  the  servant  buys  upon 
credit,  the  master  is  not  chargeable.  But  if  the 
servant  usually  buy  upon  tick,  and  the  servant 
buy  some  things  without  the  master's  order,  yet^  if 
the  master  were  trusted  by  the  trader,  the  master 
is  chargeable.'' 

There  is  a  case  of  Rushy  v.  Scarlett  (p),  where 
the  plaintiff  was  a  comchandler,   who  sued   the 

(i?)  5  Esp.  76. 
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defendant  for  the  price  of  hay  and  straw  sold  for 
the  use  of  the  defendant's  horses.  He  had  de* 
livered  it  at  the  defendant's  stables»  and  also  bills 
of  parcels,  but  had  never  seen  the  defendant  or 
received  any  order  from  him,  or  any  payment  what- 
ever  directly  from  him.  The  defendant^  a  gentle- 
man, had  given  his  coachman  money  to  pay  the 
bills,  which  he  had  embezzled.  The  defendant 
kept  a  book  with  his  coachman,  in  which  were 
entered  the  articles  procured  by  him,  and  money 
from  time  to  time  advanced  to  him ;  but  the  money 
was  not  advanced  for  any  particular  articles,  but 
generally.  Lord  Ellenborough  told  the  jury  that, 
if  the  servant  was  always  in  cash  beforehand  to  pay 
for  the  goods,  the  master  is  not  liable,  as  he  never 
authorised  him  to  pledge  his  credit.  But,  if  the 
servant  was  not  so  in  cash,  he  gave  him  a  right  to 
take  up  the  goods  on  credit :  and  I  think  he  would 
be  liable,  as  the  servant  has  not  paid  the  plaintiff 
though  he  might  have  received  the  money  from 
the  defendant  his  master.  Upon  the  law  thus  laid 
down,  the  jury  found  a  verdict  for  the  plaintiflF. 
**  Suppose,"  said  Lord  Denmariy  C.  J.,  in  another 
case,  "  a  landed  proprietor  had  to  send  his  steward 
habitually  to  the  neighbouring  fairs  and  markets 
to  make  sales  and  purchases  for  him  in  matters 
connected  with  the  management  of  his  estate,  and 
that  the  steward  makes  all  these  contracts  in  his 
own  name,  but  that  he  is  universally  known  to 
have  no  land  of  his  own,  and  to  be  acting  solely  for 
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bis  employer,  by  his  direction  and  on  his  credit. 
Could  his  intention  to  make  himself  the  owner  of 
articles  bought  on  one  particular  occasion  in  the 
course  of  the  same  dealing,  deprive  the  vendor  of 
his  recourse  against  the  master  1  Clearly  not."  In 
this  instance  every  one  would  naturally  suppose 
that  the  proprietor  who  authorised  him  to  purchase 
in  numerous  cases,  authorised  him  to  purchase  in 
that  case  also,  in  which  he  appropriated  the  iinxig 
purchased  to  himself,  and  cannot  in  common  reason 
and  justice  be  allowed  to  say  to  a  person  dealing 
innocently,  that  he  did  not  authorise  him  in  that 
instance  {q).  In  the  case  (r)  from  which  these  ob- 
servations are  taken,  the  defendant,  who  was  a 
merchant  at  St.  Petersburgh,  had  for  a  long  time 
carried  on  business  in  London  through  one  Higgin- 
botham,  in  all  the  transactions  of  which  business 
Higginbotham  always  used  his  own  name,  but  was 
universally  known  to  represent  the  defendant  in 
them.  He  had  himself  neither  capital  nor.  credit. 
The  defendant  put  an  end  to  the  agency  ;  and 
afterwards  Higginbotham  made  the  contract  (a  sale 
of  tallow)  on  wliich  the  action  was  brought^  in  all 
respects  as  if  it  had  been  in  the  defendant's  busi- 
ness, in  his  own  name  as  usual,  and  notwithstanding 
the  termination  of  his  agency  ;  and  the  defendant 
was  quite  ignorant  of  the  transaction.  These  were 
substantially  the  facts  in  the  case.     The  defendant 

(g)  Tnieman  v.  Loder,   11  (r)  Id.  589. 

A.  &  E.  593. 
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was  held  bound  to  deliver  the  tallow.  A  motion 
for  a  new  trial,  on  the  ground  that  the  sale  was 
made  by  Higginbotham  on  his  own  account,  was 
refused,  on  the  ground  that  he  was  trading  in  his 
own  name  as  the  defendant's  agent,  with  the  defen- 
dant's full  knowledge  and  authority ;  and  that  till 
the  defendant  gave  notice  to  the  world  that  he 
revoked  Higginbotham's  power  to  act  for  him,  all 
persons  had  a  right  to  hold  him  to  the  contracts 
made  by  Higginbotham.  In  a  word,  said  the 
Court,  it  was  considered  that  the  defendant  was 
carrying  on  his  business  in  the  name  of  Higgin- 
botham. 

In  accordance  with  the  same  rule,  where  a  broker 
in  London,  engaged  in  the  hemp  trade,  purchased 
for  the  plaintifl^  a  merchant  at  Hull,  a  parcel  of 
hemp  then  lying  at  a  wharf  in  the  vendor  s  name, 
and  the  hemp  was,  by  the  plaintiff's  desire,  trans- 
ferred in  the  wharfinger's  books  from  the  vendor  s 
name  to  the  broker^s,  and  paid  for  by  the  plaintifl^ 
the  broker  having  contracted  for  the  sale  of  hemp 
on  his  own  account,  and  having  none  of  his  own  to 
deliver,  transferred  the  defendant's  hemp  to  the 
purchaser  and  received  the  money.  In  this  case 
the  question  was,  whether  the  broker  had  authority 
to  sell — it  is  clear  that,  as  between  himself  and  the 
plaintiff  his  principal,  he  had  it  not ;  and  the  only 
question  was,  whether,  by  permitting  him  to  act  as 
he  had  done  in  the  purchase  and  transfer  of  the 
hemp,  he  was  bound  by  his  contract  with  respect  to 
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it»  made  with  a  person  who  knew  nothing  of  \m 
real  authority.  The  Court  considered  that  the 
broker  in  this  case  was  a  general  seller  of  hemp ; 
that  the  hemp  in  question  was  left  in  the  custody 
of  the  wharfinger  in  the  broker's  name ;  and  that 
no  stranger  could  suppose  that  it  would  be  so  left 
in  the  broker's  name,  but  in  orderthat  the  broker 
might  dispose  of  it  in  his  ordinary  business  as  a 
broker:  and  they  determined,  that,  the  broker 
having  sold  the  hemp,  the  principal  was  bound  (s). 
Principal  There  is  a  series  of  recent  instances,  showing, 

contrmetofhiB  that  whcrc  a  man  appoints  another  to  act  for  him 
according  to     in  any  line  of  business,  he  is  bound  by  contracts 
made   by  him  according  to  usage  therein,  which 
instances,  although  they  consist  of  disputes  between 
the  principal  and  agent,  and  not  like  those  we  have 
been  considering  between  the  principal  and    the 
party  with  whom  the  agent  has  contracted,  throw 
a  great  deal  of  light  upon  the  obligation  of  the 
principal  derived  from  the  ordinary  mode  of  trans- 
acting business,  and  in  that  point  of  view  it  will  be 
useful  to   insert  them   here.     The   first  of  these 
instances  is  that  of  Sutton  v.  Tatham  (^),  where 
a  person  employed  a  broker  to  sell  250  shares  in 
the  South  Australian  Company ;  he  was  in  an  error 
as  to  the  number  ;  he  meant  to  say  50  shares,  and 

(«)  Pidceritig  v.  Busk,   15  (C.   P.)    298;    Chapman    t. 

£ast,  38.  Shepherd  36  L.  J.  (C.  P.)  11; 

(0  10  A.   &  E.   27.     See  Biederman  v.  Stone,  36  L.  J. 

Hey  worth  \. Knight,  33  L.  J.  (C.  P.)  198. 
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in  reality  he  had  no  more.  The  broker  contracted 
with  another  broker  on  the  Stock  Exchange  for  the 
sale.  The  shareholder  on  the  next  day  informed 
his  broker  of  the  mistake,  and,  finding  the  bargain 
could  not  be  made  void,  requested  him  to  do  the 
best  he  could.  By  the  rules  of  the  Stock  Exchange, 
in  sales  of  this  description,  if  the  vendor  is  not 
prepared  to  complete  his  contract,  the  purchaser 
buys  the  requisite  number  of  shares,  and  the 
vendor^s  broker  is  bound  to  make  up  the  loss,  if 
any,  resulting  from  a  difierence  in  prices;  the 
vendor  being  unable  to  complete  his  contract,  and 
the  purchaser  having  bought  the  requisite  number  of 
shares  at  a  loss,  the  broker  paid  the  difference,  and 
was  held  by  the  Court  of  Queen's  Bench  entitled 
to  recover  that  difference  from  his  principal  the 
shareholder.  "For,''  said  Mr.  Justice  LittledaUy 
"  a  person  who  employs  a  broker  must  be  supposed 
to  give  him  authority  to  act  as  other  brokers  do. 
It  does  not  matter  whether  or  not  lie  himself  is 
acquainted  with  the  rules  by  which  brokers  are 
governed"  "  I  consider  it  to  be  clear  law,"  said 
Mr.  Baron  Parhey  in  the  subsequent,  case  of 
Baylife  v.  ButterwoHh  (w),  **  that  if  there  is  at  a 
particular  place  an  established  usage  in  the  manner 
of  dealing  and  making  contracts,  a  person  who  is 
employed  to  deal  or  make  a  contract  there,  has  an 
implied  authority  to  act  in  the  usual  way ;  and  if 

(n)  1  Exch.  428. 
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it  be  the  usage  that  he  should  make  the  contract 
in  his  own  name,  he  has  authority  to  do  so.  It  ap- 
pears to  me,  that  a  person  who  authorises  another 
to  contract  for  him,  authorises  him  to  make  that 
contract  in  the  usual  way/'  Thus  it  has  been  held, 
that  one  who  employs  a  broker  to  buy  railway 
shares  for  him,  authorises  him  by  that  employment 
to  do  all  that  is  needful  to  complete  the  bargain  {x)  ; 
and,  therefore,  where  the  defendant  employed  a 
broker  and  member  of  the  Stock  Exchange  to  buy 
some  shares  for  him  in  the  Yale  of  Neath  Railway 
at  30^.  discount,  and  at  the  time  of  the  purchase 
a  call  had  been  made  but  was  not  payable,  and  the 
seller  of  the  shares,  in  order  to  enable  him  to  trans- 
fer them,  paid  the  call,  which  the  defendant  refused 
to  allow  ;  and  the  broker,  being  responsible  by  the 
rules  of  the  Exchange  for  the  completion  of  the 
contract,  paid  it ;  he  was  allowed  to  recover  the 
money  so  paid  from  the  purchaser  of  the  shares. 
The  meaning  of  this  contract  clearly  wa8>  that  the 
purchaser  should  become  the  owner  of  the  shares 
upon  payment  of  all  such  sums  which  the  prior 
holders  might  have  paid  or  become  liable  to  pay  in 
respect  of  them,  less  30«.  The  authority,  therefore, 
given  to  the  plaintiff  enabled  him  to  buy  the  shares* 
and  to  incur  a  liability  to  pay  all  that  had  been 
paid  upon  them  and  that  they  then  stood  charged 
with,  less  30^. 

(x)  Bayley  v.  WUh'ns,  7  C.  B.  886. 
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In  like  manner,  the  power  of  the  master  of  a 
ship  to  bind  his  owners  being  but  a  branch  of  the 
general  law  of  agency,  it  is  clear  that  when  a 
master  contracts  as  such  in  a  foreign  port  to  cany 
goods  for  a  foreigner,  his  authority  to  bind  his 
owner  is  that  conferred  by  the  law  of  the  country 
to  which  his  ship  belongs ;  and  the  flag  of  his  ship 
is  notice  to  all  the  world  that  his  implied  authority 
is  limited  by  the  law  of  that  fltag  (y).  Where  a 
defendant  carried  on  the  business  of  horsedealer, 
and  S.,  who  assisted  him  in  his  business,  and  was 
also  himself  a  horsedealer,  sold  for  him  a  horse  to 
the  plaintiff  and  warranted  him  to  be  sound,  it  was 
held  that)  it  being  within  the  scope  of  a  horse- 
dealer's  business  to  give  a  warranty  whenever  the 
giving  of  a  warranty  may  form  part  of  the  trans- 
action,  no  evidence  was  admissible  to  show  that 
the  defendant  forbad  S.  to  warrant  (z). 

Of  course  the  principal  would  not  be  bound 
by  any  rule  or  custom  of  trade  made  after  the 
transaction  was  completed,  however  it  might  bind 
the  agent  (a)  ;  and  it  will  appear  equally  dear  that 
if  he  deviates  from  the  course  usual  in  the  line 
of  business  in  which  he  is  employed,  he  not  only 
has  no  authority  in  fact,  but  does  not  seem  to  have 
any,  and,  consequently,  cannot  bind  his  principal 
thereby.     Thus,  although  the  master  of  a  ship  can 

(y)  Lloyd    v.    Guibei't,   33     L.  J.  (C.  P.)  42. 
L.  J.  (Q.  B.)  241.  (a)  Westropp  v.  Solomon,  8 

(z)  Hotoard  v.  8heward,  36      C.  B.  345. 
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bind  the  owners  by  a  bill  of  lading  for  goods  re- 
ceived on  board  the  ship,  a  bill  of  lading,  although 
in  the  usual  terms  given  by  the  master  in  an 
instance  where  goods  had  never  been  received  on 
board,  does  not  bind  the  owners  even  in  the  hands 
of  an  assignee.  All  persons  taking  a  bill  of  lading 
by  indorsement  or  otherwise  have  notice  that  the 
master's  authority  is  limited  to  signing  bills  of 
lading  for  goods  received  on  board,  and  must  them- 
selves bear  the  consequences  of  the  master's  &]3e- 
hood  (6). 
Implied  It  has  no  doubt  been  observed  in  the  examples 

agency.  .  •  • 

just  given,  that  in  some  of  them  the  extent  of  the 
agent's  authority  is  expressly  prescribed,  in  sonae 
partly  expressed  and  partly  not  expressed,  and  in 
others  altogether  implied.  It  is  implied  from  the 
position  or  capacity  in  which  a  person  acts.  Of 
this  description  is  the  agency  of  factors,  brokers,  of 
partners,  wives,  and  servants,  all  of  whom  have  an 
implied  or  constructive  authority  to  bind  those  for 
whom  they  act  or  are  held  to  act,  as  we  shall  pre- 
sently see  more  at  large.  The  usages  of  trade  form 
material  points  in  determining  the  authority  of  an 
agent ;  and  the  custom  of  an  individual  as  to  the 
general  mode  and  scope  of  his  dealings  with  trades- 
men, would,  as  we  have  seen,  limit  the  implied  au- 

(b)  Grant  v.  JV^ojtcay,    20  Ex.  330 ;  Coleman  v.  Riches^ 

L.  J.   (C.  P.)  98  ;  10  C.  B.  24  L.  J.  (C.  P.)  125  ;  16  C.  B. 

665,  S.  a     See  Hfibberslf/  v.  104. 
Ward,  22  L.  J.  (Ex.)  113;  8 
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thority  of  his  servants  to  bind  him  by  their  orders. 
Wherever  acts  are  done  inconsistently  with  express 
directions  or  with  the  customary  transactions  from 
which  agency  may  be  implied,  there  is  an  excess 
of  authority,  and  the  principal  \a  not  bound.  In 
Flemyng  v.  Hector  (c),  it  was  held,  on  similar 
grounds,  that  where  there  is  a  managing  committee 
of  a  club  who  choose  to  deal  on  credit  instead  of 
for  ready  money  payments,  which  they  were  alone 
authorised  by  the  members  to  do,  the  members  are 
not  bound  by  such  contracts. 

Many  cases  also  occur  where  there  is  no  such  Batified 
constructive  or  express  authority  at  the  time  of  the  "^^' 
contract,  but  where  it  has  been  supplied  by  the 
subsequent  assent  or  adoption  of  the  principal,  in 
which  case  his  liability  depends  upon  the  same 
general  reason  as  before.  The  subsequent  ratifica- 
tion is  equivalent  to  a  prior  command,  and  the  great 
maxim  of  agency,  "  Qui  facit  per  aliumfacit  per 
56,*'  has  a  retrospective  effect.  Thus,  Pollard,  having 
sent  a  quantity  of  goods  for  sale  to  Fernando  Po, 
died  intestate.  After  his  death  the  defendant  pur- 
chased the  goods  from  the  agent  of  the  intestate, 
who  sold  them  for  the  benefit  of  the  estate.  At 
the  time  of  sale  no  administration  to  the  intestate 
had  been  granted.  Subsequently  the  plaintiff  took 
out  letters  of  administration.  The  Court,  after 
first  laying  it  down  that  the  title  of  an  adminis- 

(c)  2  M.  &  W.  172.     See     J.  (C.  P.)  194  ;  2  G.  B.  (N. 

Cockercll  v.  Ancompie,  26  L.      S.)  440. 
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trator  relates  back  to  the  death  of  the  intestate, 
decided  that  the  plaintiff  had,  by  suing,  ratified 
the  sale  by  the  agent,  and  that  it  was  no  objection 
that  he  was  unknown  to  the  agent  at  the  time  of 
sale  (d).  It  is  almost  needless  to  say,  that  such  a 
ratification  may  be  inferred  from  the  conduct  of  the 
principal,  as  well  as  it  may  be  expressed  by  him  in 
words ;  for,  aa  his  appointment  and  authority  may 
be  inferred  fi'om  the  principal's  conduct,  as  we  have 
seen  it  may,  it  would  be  very  inconsistent  if  his  ap- 
proval of  what  has  actually  been  done  by  the  agent 
could  not  also  be  inferred  firom  conduct.  But^  as 
the  question  is,  whether  the  principal  did  or  did 
not  approve  of  the  transaction  to  which  it  is  en- 
deavoured to  make  him  a  party  through  the  agency 
of  another,  it  is  held  that  the  former  cannot  ratify 
a  part  of  the  transaction  and  repudiate  the  rest, 
but  must  adopt  the  whole  or  none  (e).  But^  where 
a  person  at  the  time  of  doing  an  act  does  not 
profess  to  be  therein  acting  as  an  agent,  there  is 
nothing,  strictly  speaking,  to  ratify ;  and  another 
person,  however  interested,  cannot  afterwards^  by 
adopting  the  act,  make  the  former  his  agents  and 
thereby  incur  any  liability  or  take  any  benefit 
under  the  unauthorised  act.      This  is  a  rule  of  oon- 

(d)  Foster  v.  :Bate8,  12  M.  780. 
&  W.  226  ;  Lewis  v.  Bead,  13  (p)  WHson   v,   Foulter,    2 

M.  &  W.   834 ;  Robinson  v.  Str.  859 ;  Brewer  v.  Sparrow, 

Gleadaw,  2  N.  C.  156 ;  Free-  7  B.  &  C.  310. 
man    v.   Basher ^    13    Q.    B. 
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siderable  importance,  and  is  fully  explained  in  the 
case  of  Wilson  v.  Tumman  (/). 

But  all  this  is  subject  to  the  observation,  that  Notice  of 

,  limited 

the  person  who  contracts  with  the  agent  has  not  authority  of 
notice  of  the  limitation  of  his  authority.  It  is  very 
right  that  a  stranger  who  sees  an  agent  permitted 
to  contract  generally  for  his  principal  in  this  or  that 
business  should  be  safe  in  dealing  with  him,  on  the 
assumption  that  he  has  authority.  But  if  he  knows 
that  he  has  no  authority,  in  that  case  to  hold  the 
principal  bound  by  a  contract  made  contrary  to  the 
agent's  real  instructions,  would  be  to  give  effect  to 
a  fiaud ;  and  accordingly,  wherever  the  person  who 
contracts  with  an  agent  knows  that  that  agent's 
authority  is  limited,  and  nevertheless  contracts  with 
him  beyond  those  limits,  he  does  so  at  his  peril, 
for  the  principal  is  not  bound  (g).  And  on  this  ac- 
count it  is  wise  and  usual  for  persons  who  have 
been  in  the  habit  of  employing  a  general  agent,  and 
are  desirous  of  discontinuing  him,  to  give  notice  to 
the  world  of  their  intention  in  the  Gazette,  and  to 
those  persons  with  whom  they  are  in  the  habit  of 
dealing,  by  circulars  (A). 

(/)    6    M.    &    Gr.    236;      11  A.  &E.  589. 
Anon.f  Godbolt,  109.  (h)  See  Smith's  Merc.  Law, 

(g)  See  Tnteman  v.  Loder,      6th  e(L  158. 
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LECTURE   X. 

PRINCIPAL  AND  AGENT. — THEIR  RESPBOTIVE  INA- 
BILITIES.— AGENCy  OF  BROKERS,  FACTORS,  PART- 
NERS, WIVES. — RECAPITULATION. — REMEDIES  BY 
ACTION. — STATUTES  OF  LIMITATION. 

Pursuing  the  consideration  of  the  points  arising 
upon  contracts  made  through  the  medium  of  agents, 
and  having  disposed  of  most  of  those  which  relate  to 
the  liability  of  the  principal  upon  them,  the  next 
in  order  is  that  which  regards  his  power  to  take 
advantage  of  them.  Now,  where  the  agent  (a), 
when  he  makes  the  contract^  states  who  his  prin- 
^  cipal  is,  and  states  that  he  is  contracting  on  the 
hehalf  of  that  principal ;  or  where  (though  there 
may  be  no  express  statement  to  that  effect)  the  cir- 
cumstances of  the  transaction  can  be  shown  to  have 
been  so  completely  within  the  knowledge  of  the 
parties  to  it  that  there  can  be  no  doubt  that  it 
was  imderstood  at  the  time  that  the  person  who 
actually  made  the  contract  made  it  as  an  agent, 
and  intended  to  make  it  on  behalf  of  his  principal ; 
in  such  cases  there  can  of  course  be  no  doubt  of 
the  principal's  right  to  take  advantage  of  it,  and 
enforce  it  to  the  fullest  extent.     It  is,  in  truth,  as 

(a)  Seignior  v.  Wolmer^  Godb,  360. 
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if  he  had  put  his  own  hand  to  it.  In  such  cases, 
therefore,  there  can  be  no  difficulty.  But  the  cases 
in  which  difficulties  arise,  are  those  in  which  the 
agent,  being  really  only  the  substitute  for  another, 
nevertheless  contracts  in  his  own  name  as  if  he 
were  himself  the  principal  In  the  words  of  Black- 
burrif  J.,  ^'An  agent  may  and  often  does  make 
himself  personally  a  party  to  the  contract,  if  the 
form  of  the  contract  be  such  as  to  amount  to 
saying,  *  Although  I  am  agent  only,  nevertheless 
I  contract  for  myself.'  And  although  the  principal 
may  in  some  cases  take  advantage  of  such  a  con- 
tract,  the  agent,  being  the  contracting  party,  is 
clearly  liable,  and  can,  therefore,  sue  upon  it  (6). 
Now,  here  the  plaintiff  says,  *  I,  as  auctioneer,  let 
land,  and  I  contract  that  on  the  price  a^eed  beins^ 
paid  to  me,  the  pe«on  paying  the  pricS  shaU  hav! 
the  enjoyment  of  the  land.'  ^  In  this  instance,  an 
agent  known  to  be  such  was  held  entitled  to  sue 
upon  the  contract  in  his  own  name  (c). 

Now,  in  such  a  case,  the  principal  may  adopt  and  Whm  the 
enforce  the  contract  (cQ,  but  his  right  to  do  so  is  oontncts  m 
subject  to  a  qualification  which  has  been  dictated 
by  common  sense  and  public  convenience,  namely, 
that^  on  declaring  himself,  he  stands  in  the  place  of 
the  agent  who  made  it ;  so  that  the  other  contracting 

(ft)  Higgins    v.   Senior,    8  Millingiony  1  H.  BL  81. 
M.  A  W.  834.  (d)  Cooke  v.  Seelcy,   17  L. 

(c)  FMer  v.  Marshy  34  L.  J.    (Ex.)   286  ;    2    Ex.   746, 

J.  (Q.  B.)  177 ;  Williams  v.  8,  C. 
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party  enjoys  the  same  rights  against  him  which  he 
would  have  enjoyed  against  the  agent  who  made  it, 
had  that  agent  really  been  the  principal.  For  in- 
stance, if  I  buy  a  parcel  of  goods  from  A.,  who  sells 
them  to  me  in  his  own  name,  though  he  is  really 
only  the  factor  of  B.,  whose  property  the  goods  are, 
B.  may,  if  he  think  proper,  declare  himself  the 
principal,  and  require  me  to  pay  the  price  to  him ; 
but  if  the  factor  owed  me  money  which  I  could 
have  set  off  against  the  price  had  the  factor  sued 
me  for  it,  I  have  the  right  of  setting  it  off  against 
B.,  in  like  manner  aa  I  might  have  done  against 
the  factor.  And  the  good  sense  and  justice  of  this 
is  obvious ;  for  it  may  be  exceedingly  inconvenient, 
indeed  ruinous  to  me,  to  pay  in  hard  cash ;  and  my 
knowledge  that  I  should  have  this  set-off  may  have 
been  my  only  inducement  to  buy ;  and  if  I  were 
deprived  of  it,  I  should  be  led  into  a  trap — induced 
to  purchase  upon  one  ground,  and  forced  to  pay 
upon  a  different  one. 

The  general  rule,  that  a  principal  may  declare 
himself,  and  take  advantage  of  his  agent's  contract 
made  without  naming  him,  and  this  qualification  of 
it  (to  prevent  the  injustice  of  which  it  might  other- 
wise be  made  the  instrument),  are  both  very  clearly 
laid  down  in  the  judgment  in  Sims  v.  Bond  (e)  :— 
"  It  is  a  well-established  rule  of  law,"  said  the  L  C. 
Justice,  delivering  the  judgment  of  the  Court  in 

(e)  5  B.  &  Ad.  393  ;  Rama-     (Cli.)  30. 
zoftf    V.    BoirritHj,     29    L.    J. 
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that  case,  "that,  where  a  contract  not  under  seal 
is  made  by  an  agent  in  his  own  name  for  an 
undisclosed  principal,  either  the  agent  or  the 
principal  may  sue  upon  it — the  defendant,  in  the 
latter  case,  being  entitled  to  be  placed  in  the 
same  situation  at  the  time  of  the  disclosure  as  if 
the  agent  had  been  the  contracting  party.''  This 
rule  is  most  frequently  acted  upon  in  sales  by 
factors^  agents^  or  partners,  in  which  cases  either 
the  nominal  or  the  real  contractor  may  sue,  but  it 
may  be  equally  applied  to  other  case&  Thus,  in 
George  v.  Clagett  (/),  the  case  was  this :  the 
plaintiff,  a  clothier,  employed  Each  and  Heapy  as 
his  factors,  who,  besides,  acting  as  factors,  bought 
and  sold  great  quantities  of  woollen  cloths  on  their 
own  account,  and  carried  on  all  their  business  at 
one  warehousa  Bich  and  Heapy  became  largely 
indebted  to  the  defendants^  who  afterwards  pur- 
chased woollen  cloths  of  them,  amounting  to  more 
than  their  debt,  and  on  being  sued  by  the  plaintiff 
for  the  cloth  so  bought  of  them,  the  defendants 
were  considered  to  be  entitled  to  set  off  the  debt  of 
Each  and  Heapy  to  them.  By  the  statute  of  set- 
off (gr),  said  Holroyd,  J.,  in  the  very  similar  case  of 
Carr  v.  Hinchlijff'  (A),  where  there  are  mutual  debts 
between  a  plaintiff  and  a  defendant,  the  latter  may 
set  off  the  debt  due  to  him  against  that  which  is 

(/)  7  T.  R  359 ;  J8l>erg  v.         for)  2  Geo.  II.,  c,  22. 
Boicden,  22  L.  J.  (Ex.)  322 ;         {h)  4  B.  &  C.  653. 

8  Ex.  852. 
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claimed.  The  statute  gives  him  a  right  to  say,  that 
the  debt  claimed  is  paid  by  that  which  is  due  to 
him»  and  that  it  operates  as  an  extinguishment  of 
the  debt.  And  now,  by  analogy  to  the  defence 
given  by  the  statute,  a  defendant  is  also  entitled  to 
say  that  his  debt  is  extinguished  by  another  debt 
due  to  him  from  any  person  who  may  be  identified 
with  the  plaintiff.  Even  where  the  defendants 
were  aware  that  they  were  dealing  with  an  agent, 
but  that  agent  had  a  right  to  sell  in  order  to  pay 
himself  advances^  and  the  purchaser,  in  buying  the 
goods  in  question,  bond  fide  believed  that  the  agent 
sold  them  for  that  purpose,  it  was  decided  that  the 
purchaser  was  entitled  to  set  off  the  payments 
made  by  him  to  the  factor.  This  was  the  case  of 
Warner  v.  M^Kay  (i),  where  the  Court  treated  the 
question  as  being,  whether  the  defendant  had  a 
right  to  consider  that  he  had  paid  the  factors  for 
those  goods.  The  only  doubt  arose  fiom  the  defen- 
dant being  apprised  that  the  goods  belonged  to  the 
plainti&.  But  as  the  factors  were  accustomed  to 
Bell  in  their  own  names,  and  did  sell  these  goods  in 
their  own  names,  and  the  jury  having  found  that 
the  defendant  believed  that  they  had  authority 
to  sell,  and  was  not  bound  to  ioquire  ftirther,  the 
Court  supported  a  verdict  for  the  defendant  Of 
course,  if  the  purchaser  knew  all  along  that  he  was 
dealing  with  an  agent,  he  cannot  set  off,  in  an 
action   by  the    principal   for   the  price  of  goods 

(0  1  M.  &  W.  591. 
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bought  by  him  of  the  agent,  a  debt  due  from  the 
agent  to  himself ;  for  that  would  be  treating  the 
agent  and  the  principal  as  one,  where  they  are  not 
identified,  and  creating  instead  of  preventing  the 
injustice  which  the  law  thus  seeks,  by  allowing  a 
set-off  of  this  kind,  to  prevent  (k).  The  real 
grounds  on  which  the  before-mentioned  cases  have 
been  decided,  were  stated  by  the  Court  of  Ex- 
chequer in  Isberg  v.  Bowden  (Z),  to  be  "  that  when 
a  principal  permits  an  agent  to  sell  as  apparent 
priocipaJ.  and  after-a^  toterveaes.  the  buyer  i. 
entitled  to  be  placed  in  the  same  situation  at  the 
time  of  the  disclosure  of  the  real  principal  as  if 
the  agent  had  been  the  real  contracting  party,  and 
is  entitled  to  the  same  defence,  whether  it  be  by 
common  law  or  by  statute,  by  payment  or  by  set- 
o£^  as  he  was  entitled  to  at  that  time  against  the 
agent)  the  apparent  principal''  It  seems  suflBiciently 
connected  with  these  propositions,  to  add  here,  that 
where  the  principal  does  not  intervene,  but  allows 
the  agent  to  sue  in  his  own  name,  two  consequences 
follow :  1st,  that  the  defendant  may  avail  himself 
of  all  defences  which  would  be  good  against  the 
agent,  who  is  by  the  supposition  the  plaintiff  on  the 
record  (m) ;  2nd,  that  he  may  avail  himself  of  those 

(k)  Fish  V.  Kempton,  7  C.         (Q  8  Ex.  852. 
B.  687 ;  Dresser  v.  Norwood^         {m)  Gibsmi  v.  Winter,  5  B. 

34  L.  J.  (C.  P.)  48,  Ex,  CL  ;  &  Ad.  96 ;  WaUnson  v.  Lindo, 

Senienza  v.  Brinsley^  34  L.  J.  7  M.  &  W.  81, 
(C,  P.)  161. 
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which  would  be  good  against  the  principal  for  whose 
sole  use  the  action  has  been  brought  (n). 
Right  of  Before  leaving  this  subject^  I  will  say  one  word 

option  .  1  1        •  •  /•  1 

whether  to  With  r^aiu  to  the  Situation  of  an  agent  who  con- 
cipai  or  agent  tracts  in  the  manner  I  have  just  mentioned,  with- 
out naming  his  principal.  It  is  settled  that,  in  such 
a  case,  the  other  contracting  party  may,  when  he 
discovers  the  true  state  of  facts,  elect  to  charge 
either  him  or  his  principal,  one  or  the  other  only, 
but  (o)  whichever  he  may  think  most  for  his  advan- 
tage. Thus^  in  Paterson  v.  Gandasequi  (p),  the 
defendant,  who  was  a  Spanish  merchant,  employed 
Larrazabal  to  purchase  for  him  various  assortments 
of  goods  for  the  foreign  market,  for  which  he  was 
to  charge  a  commission  of  2  per  cent.  Larrazabal 
applied  to  the  plaintifis  and  requested  them  to  send 
to  his  counting-house  an  assortment  of  the  goods^ 
with  terms  and  prices.  Paterson  brought  patterns 
of  the  goods  to  the  counting-house,  with  the  terms 
and  prices^  when  Gandasequi  was  present.  The 
samples  were  handed  to  him.  He  inspected  them, 
selected  such  as  he  required,  and  the  terms  and 

(n)  May  v.  Taylor,  6  M.  &  24  L.  J.  (Ex.)  76  ;  10  Exch. 

Gr.  261 ;  Megginson  v.  Har-  739  ;    Smethurst  v.   Mitchell, 

per,  2  C.  &  M.  322.  28  L.  J.  (Q.  B.)  241  ;    RU^ 

(o)  Priestley  v.  Femie,  34  bourg  v.  Bi'uckner,  27  L.  J. 

L  J.  (Ex.)  172.  (C.  P.)  90;  3  C.  B.  (N.  S.) 

(p)  15   East,    62;  Waring  812;  Greene  v.  Kopiree^    25 

V.  Favencky  1  Camp.  86 ;  Ky-  L.  J.  (C.  P.)  297 ;  18  C.  B. 

mer  v.  Suwercrapp,   1    Camp.  549. 
109 ;    Heald    v.   Kenworthy, 
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prices  were  shown  to  him,  and  left  there ;  subse- 
quently  L^rrazabal,  in  pursuance  of  directions  from 
Gandasequi,  ordered  the  goods  from  Paterson.  He 
sold  the  goods  on  the  credit  of  Larrazabal,  made 
out  the  invoices  in  his  name,  and  sent  them  to  him, 
and  he  debited  the  amount  to  GandasequL  The 
law,  said  Lord  Ellenhoroughy  has  been  settled  by  a 
variety  of  cases,  that  an  unknown  principal,  when 
discovered,  is  liable  on  the  contracts  which  his 
agent  makes  for  him.  On  the  other  hand,  '^  if  the 
agent  contract  without  naming  any  principal,  he  is 
himself  the  person  primd  facie  responsible  ;  and 
though  the  other  party  may,  in  most  cases,  elect  to 
charge  the  employer  on  discovering  him,  yet  he 
need  not  do  so,  but  may,  if  he  please,  continue  to 
look  to  the  agent  {q).  He  may  also  do  the  same 
where  the  agent,  at  the  time  of  making  the  contract^ 
says  that  he  has  a  principal,  but  declines  to  say  who 
that  principal  is  (r).  It  is  important  to  bear  in 
mind  the  rule  that  this  election,  when  once  made,  is 
binding.  This  is  the  main  point  which  is  illustrated 
by  the  case  of  Paterson  v.  Gandasequi,  already 
cited,  when,  under  the  facts  before  described,  the 
Court  laid  down,  that  if  the  seller  of  goods,  know- 
ing, at  the  time  of  making  the  contract  of  sale, 

{q)  Morgan  v.  Corder,  Paley  supra. 
Prin.  and  Agent,  3rd  edit.,  p.  (r)  Thomson  v.  Davenpm^ 

372 ;  Smith's  Merc.  Law,  by  9  B.  &  C.  78  ;  Cooke  v.  Wil- 

Dowdeswell,  6th  edit,  p.  168,  son,  26  L.  J.  (C.  P.)   15 ;  1 

&c. ;  Paterson  v.  Gandasequi,  C.  B.  (N.  S.)  153. 
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that  the  buyer,  although  dealing  with  him  in  his 
own  name,  is  in  reaUty  the  agent  of  another,  elect 
to  give  credit  to  the  agent,  he  cannot  afterwards 
recover  the  value  from  the  known  principaL     In 
the  subsequent  but  almost  contemporary    case  of 
Addison  v.  Gandasequi  («),  the  latter,  who   had 
acted  towards  the  plaintiff  in  a  similar  manner  to 
that  described  in  noticing  the  case  of  Paterson  v. 
OandcLsequiy  was  held  not  to  b^  liable,  Addison 
having,  with  fuU  knowledge  of  the  facts,  debited 
Larrazabal  in  his  books.     In  both  these  cases,  the 
vendor  had  elected  to  look  to  the  agent  for  payment, 
knowing,  at  the  time  of  the  contract,  that  another 
person  was  the  principal,  and  also  knowing  who 
that  principal  was.      In  the  more  recent  case  of 
Thomson  v.  Davenport,  one  M^Keene  having  received 
an  order  from  Davenport  for  the  purchase  of  goods, 
ordered  them  from  Thomson,  the  plaintifl^  letting 
him  know  that  they  were  for  his  employer,  but  not 
mentioning  the  name  of  any  principaL     The  plain- 
tiff named  M'Keene  as  purchaser  in  the  invoice  of 
the  goods  :  the  Court  considered  that  the  plaintiff, 
having  treated  M'Keene  as  his  debtor,  whilst  igno- 
rant of  the  real  purchaser,  was  not  bound  by  that 
election,  but  might  afterwards  sue  the  principal  for 
the  price.     "  I  take  it  to  be  a  general  rule,"  said 
Lord  Tenterden,  "  that  if  a  person  sells  goods,  sup- 
posing at  the  time  of  the  contract  that  he  is  dealing 

{b)  4  Taunt.  573. 
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with  the  principal,  but  afterwards  discovers  that 
the  person  ^dth  whom  he  has  been  dealing  is  not 
the  principal  in  the  transaction,  but  agent  for  a  third 
person,  though  he  may  in  the  meantime  have  de- 
bited the  agent  with  it^  he  may  afterwards  recover 
the  amount  from  the  real  principal,  subject,  however, 
to  this  qualification,  that  the  state  of  the  account 
between  the  principal  and  the  agent  is  not  altered 
to  the  prejudice  of  the  principal  On  the  other 
hand,  if,  at  the  time  of  the  sale,  the  seller  knows 
not  only  that  the  person  who  is  nominaUy  dealing 
with  him  is  not  the  principal,  but  agent,  and  also 
knows  who  the  principal  really  is,  and  notwith- 
standing all  that  knowledge,  deals  with  him,  and 
him  alone,  then  the  seller  cannot  afterwards,  on  the 
failure  of  the  agent,  turn  round  and  charge  the 
principal,  having  once  made  his  election  at  the  time 
when  he  had  the  power  of  choosing  between  the 
one  and  the  other.  The  present  is  a  middle  case  ; 
at  the  time  of  the  dealing  for  the  goods,  the  plain^ 
tifi&  were  informed  that  M^Keene,  who  came  to  buy 
the  goods,  was  dealing  for  another,  that  is,  that  he 
was  an  agent ;  but  they  were  not  informed  who  the 
principal  was.  They  had  not,  therefore,  at  that  time, 
the  means  of  making. their  election.  It  is  true, 
that  they  might  perhaps  have  obtained  those  means 
if  they  had  made  ftirther  inquiry ;  but  they  made 
no  further  inquiry.  Not  knowing  who  the  princi- 
pal really  was,  they  had  not  the  power  at  that 
instant  of  making  their  election  ;  that  being  so,  it 

1 1 
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Whore  the 
state  of 
aceoantg 
would  be 
altered. 


to  me  that  this  middle  case  &ll9»  in  suhstaDoe 
and  effect^  within  the  first  proposition  that  I  have 
mentioned,  the  case  of  a  person  not  known  to  be 
an  agent,  and  not  within  the  second,  where  the 
buyer  is  not  merely  known  to  be  an  agents  but  tlie 
name  of  his  principal  is  also  known.     There  may 
be  another  case,  and  that  is,  where  a  British  mer- 
chant is  buying  for  a  foreigner.    According  to  the 
universal  understanding  of  merchants  and  of  all 
persons  in  trade,  the  credit  is  then   considered 
to  be  given  to  the  British  buyer,  and  not  to  the 
foreigner ''  {t\  although,  of  course,  a  contract  may 
be  made  by  the  agent  so  as  to  diarge  the  fordgoer 
and  not  himself  (u).      Indeed,  it  hardly  requires 
mentioning,  that  the  question,  which  is  liable-^the 
foreign  principal  or  the  English  agent — ^is  one  of 
intention  (x),  in  which  the  &ct,  that  the  parincipal 
debtor  is  a  foreigner  residing  abroad,  renders  it 
highly  improbable  that  the  credit   should  have 
been  given  to  him  (y). 

But  there  is  this  qualification  to  the  right  of  elec- 
tioQ,  namely,  that  if  the  state  of  accounts  between 
the  agent  and  principal  have  been  altered,  so  that 
the  principal  would  be  subjected  to  a  loss  by  the 


(i)  See  Wilwn  v.  Zulueta, 
19  L.  J.  (Q.  B.)  49;  14  Q.  B. 

405,  s.  a 

(m)  Mahony  v.  KekuU,  23 
L  J.   (C.  P.)  54 ;  14  C.  B. 

390,  s,  a 

(x)  Green  v.  Koptree,^  25  L. 


J.  (Ch.)  297 ;  Deslandes  v. 
Gregory,  29  L.  J.  (Q.  B.)  93 ; 
8.  C.  in  Ex.  CL,  30  L  I 
(Q.  B.)  36. 

(y)  Lennard  v.  Rohiimn^ 
24  L.  J.  (Q.  B.)  275  ;  5  £  A 
B.  125. 
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other  contracting  party's  election,  the  right  of  -elec- 
tion is  in  such  case  lost.  Suppose,  for  instance,  I 
employ  A.  to  purchase  goods,  and  he  purchases 
them  from  B.  in  his  own  name  ;  now  B.,  when  he 
discovers  me  to  be  the  real  principal,  may  elect 
whether  he  will  treat  me  or  my  agent  A.  as  his 
debtor ;  but  if,  in  the  meantime,  I  have  paid  A.,  he 
will  lose  that  right,  since  otherwise  I  should  have 
to  pay  the  price  twice  over.  Still,  this  qualification 
is  itself  subject  to  a  minor  one,  namely,  that  the 
principal  cannot,  by  prematurely  and  improperly 
settling  with  his  agent,  deprive  the  other  contract- 
ing party  of  his  right  of  election.  Suppose,  for 
instance,  as  in  the  case  I  have  just  put,  that  I 
employ  A,  to  purchase  goods,  not  for  ready  money, 
but  at  three  months'  credit.  A.  purchases  in  his 
own  name  from  B.,  B.,  before  the  three  months 
have  elapsed,  discovers  the  true  state  of  affairs,  and 
elects  to  take  me  as  his  debtor.  I  should  not  be 
allowed  to  say,  in  this  case,  "  You  are  too  late ; 
I  have  settled  with  A.,  my  agent."  The  answer 
would  be, "  You  had  no  occasion  to  do  so  pending 
the  time  of  credit ;  and  you  cannot,  by  doing  so, 
deprive  B.  of  his  right  to  elect  you  as  his  debtor ''  (z). 
In  the  case  of  Kymer  v.  Suwercroppy  Lord 
Ellenhorough  said,  ^^a  person  selling  goods  is  not 
confined  to  the  credit  of  a  broker  who  buys  them, 

(2)  Thomson  v.   DavenporU      Kemcorthy,    24   L.    J.  (Ex.) 
supra  ;  and  Kymcr  v.  Smcer-      76  ;  10  Exch.  739. 
cropp,  1  Camp.  109 ;  Heald  v. 

K   If   2 
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but  may  resort  to  the  principal  on  whose  account 
they  are  bought ;  and  he  is  no  more  affected  by  the 
tate  of  accounts  between  the  two  than  I  should  be 
were  I  to  deliTer  goods  to  a  man's  servant  pursuant 
to  his  order,  by  the  consideration  of  whether  the 
servant  was  indebted  to  the  master,  or  ^e  master 
to  the  servant.  If  he  lets  the  day  of  payment  go 
by,  he  may  lead  the  principal  into  a  supposition 
that  he  relies  solely  on  the  broker ;  and  if,  in  that 
case,  the  price  of  the  goods  has  been  paid  to  the 
broker  on  account  of  this  deception,  the  principal 
shall  be  discharged.  But^  in  this  case,  payment  was 
demanded  of  the  defendant  on  the  several  days  it 
became  due,  and  no  reason  was  given  him  to  believe 
that  the  broker  alone  was  trusted.  The  defendant 
had  received  a  great  part  of  the  goods ;  the  right  of 
the  vendors  was  entire,  unless  the  defendant  had 
paid  the  price  to  them,  or  to  some  person  authorised 
by  them  to  receive  it.  The  broker  had  no  such  au- 
thority ;  therefore  the  defendant  is  liable."  In  that 
case,  as  observed  by  the  Court  of  Common  Pleas, 
in  the  subsequent  case  of  Smyth  v.  A7iderson  (a). 
Lord  Ellenhorough  must  be  considered  as  having 
properly  decided  that  the  defendant  had  no  right  to 
set  up  a  payment  accepted  by  the  brokers  contrarv 
to  their  duty,  and  not  made  by  him  in  conformity 
with  the  obligation  which  the  contract  imposeil 
upon  him. 

(a)  7  C.  B.  39. 
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In  the  case  of  Smyth  v.  Anderson  (6),  just  nlen- 
tioned»  Melville  ordered  of  the  plaintiffs  certain 
goods,  telling  them  they  were  for  shipment  to 
Bombay,  pursuant  to  orders  received.  They  were 
in  fact  ordered  for  Anderson,  and  were  received  by 
him ;  but  Melville  could  not  say  whether,  at  the 
time  of  giving  the  order,  the  name  of  Anderson 
was  mentioned.  The  invoices,  however,  sent  after- 
wards,  described  the  goods  as  "bought  on  account 
of  Anderson,  Bombay,  per  Melville,  London,  by 
Pender  &  Go.,  agents"  (the  plaiutiflfe).  In  payment 
for  these  goods,  the  plaintiffs  drew  bills  upon 
Melville,  which  bills  were  dishonoured.  Melville 
had  a  general  account  with  Anderson,  on  which,  at 
the  time  of  his  stopping  payment,  he  was  debtdt 
to  Anderson  in  a  large  amount.  There  was  no  evi- 
dence of  any  payment  by  him  to  Melville  applicable 
to  these  goods  in  particular ;  but  shortly  after  the 
shipment  of  them,  Melville  sent  Anderson  an 
account  debiting  him  with  the  amount  of  the  bills, 
and  the  latter  had  since,  but  before  they  became 
due,  remitted  to  Melville  an  amoimt  more  than 
suflScient  to  cover  them.  "Melville,"  said  Maule^ 
J.,  "  having  become  insolvent,  Anderson  is  sued  for 
the  price,  and  the  question  is,  whether  it  is  fair  and 
reasonable  he  should  be  so  charged.  The  plaintiffs 
got  what  they  considered  an  advantage,  the  security 
of  Melville,  and  must  be  taken  to  have  requested 

ifj)  18  L.  J.  (C.  P.)  109 ;  7  C.  B.  21,  .S'.  L\ 
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that  all  might  be  done  that  was  neoesaary  and 
incident  to  that  arrangement ;  and,  therefore^  the 
remittance  made  by  Anderson  to  provide  &>r  the 
bilLs^  which  was  the  natural  and  proper  oourae  to 
be  taken  by  him,  was  substantially  made  with  the 
cognizance  and  at  the  request  of  the  plauitii&  ;  can 
they  then  be  permitted  to  call  upon  the  defendant 
to  pay  the  price  of  the  goods  over  again?  The 
fact  that  the  money  was  paid  before  the  biUa 
became  due,  does  not  prevent  the  defendant  from 
availing  himself  of  this  defence.  When  all  the 
parties  are  living  in  this  country,  and  the  agent  has 
not  accepted  bills  on  accoimt  of  the  goods^  so  that 
the  duty  of  putting  him  in  funds  by  a  previous 
remittance  does  not  arise,  if  the  principal  pays 
the  broker  before  the  proper  time  has  arrived,  and 
without  the  privity  of  the  seller,  one  can  perceive 
the  justice  of  not  permitting  the  principal  to  set 
up  6uch  premature  payment  in  answer  to  the  seller  s 
claim  on  him  for  the  prica" 
Partners.  The  law  of  agency  has  derived  much  illustration 

from  many  recent  cases  which  have  been  decided 
upon  partnership  contracts,  for  "  all  questions  be- 
tween partners,'*  as  expressed  by  Parke,  B.,  in  the 
case  of  Beckham  v.  Drake  (c),  "are  no  more  than 
illustrations  of  the  same  questions  as  between 
principal  and  agent."  It  is  thought,  therefore,  that 
some  leading  principles  of  the  law  of  contracts^  as 

(c)  9  M.  &  W,  98, 
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ifc  roeqpecta  thiis  species  of  ageo^,  may  be  useful 
here,  as  fiirther  illustratiiur  ivhat  has  been  said 
Ulc^^^^  gi™gT»e  Mght  iato  that 
importaat  head  of  kiw  to  which  it  directly  per** 
tains. 

PartneBriup  is  the  result  of  a  contract  .whereby 
two  or  JBunre  persons  agree  to  combine  property  or 
labour  for  the  purpose  of  a  common  undertaking, 
and  tJie  acquisition  of  a  common  profit  (c2).  One 
party  may  contribute  all  the  money,  or  all  the 
stock,  or  all  the  labour  necessary  for  the  purposes 
of  the  firm*  But,  in  order  to  make  people  liable 
as  partners  to  each  other,  it  is  necessary  that  there 
should  be  a  community  of  profits  (e),  although  one 
.of  them  may  stipulate  to  be  indemnified  against 
loss.  (/)•  This,  however,  respects  their  mutual 
claims,  for,  however  they  may  stipulate  with  each 
other,  all  who  take  a  i^iare  in  the  profits  (^)/  and 
all  \i^o  allow  themselves  to  be  described  and  held 
out  as  partnexB^  are  liable  as  such  to  those  to  whom 
they  have  so  held  themselves  out  (A),  Supposing 
the  parties  to  have  become  partners,  the  result  is 
that  each  individual  partner  constitutes  the  others 
his  agents  for  the  purposes  of  entering  into  all  con- 

(d)  Smith's  Merc.  Law,  6th  617. 

edit,  hy  Dowdeswell,  p.  20.  (<j)  Hfiyhoe  v.  Bitrge,  9  C. 

(6)  Roare  v.  Dawes,  1  Dong.  B.  431 ;  19  L.  J.  (C.  P.)  243. 

371.  (A)  Dickenson  v.  Valpfj,  10 

(/)  Bond  Y.  iPittard,  3  M.  B.  &  C.  140 ;  Fox  v.  Clifton, 

&  W.  357 ;  Hickman  v.  Cor,  6  Bing.  793. 
26  L.  J.  (C.  P.)  277 ;  18  C.  B. 
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tracts  tor  him  within  the  scope  of  the  partnecBliip 
concern,  and,  consequently,  that  he  is  liable  to  the 
performance  of  all  such  contracts  in  the  same 
manner  as  if  entered  into  personally  by  himself  (0- 
It  follows  at  once,  that  in  general  no  new  memher 
can  be  introduced  into  the  partnership  without  the 
consent  of  all  the  partners  {k) ;  for  to  do  so  would 
be  for  an  agent  to  appoint  an  agent  in  the  matter 
of  the  agency,  which,  as  we  have  seen,  cannot  in 
general  be  done.  It  follows,  also,  from  the  same 
principle,  that  where  there  is  no  specific  authority, 
the  individual  members  will  be  liable  upon  the 
partnership  contracts,  or  not,  according  as  the  con- 
tract is  in  the  ordinary  course  of  the  partnership 
business  or  not.  Thus,  in  Adams  v.  Banhart  (/), 
it  was  held,  that  one  partner  has  no  implied  autho- 
rity to  bind  his  co-partner  by  a  submission  to  iffhi- 
tration,  or  by  a  guaranty  (m),  respecting  the  matters 
of  the  partnership  :  for  it  is  clear  that  such  a  power 
does  not  arise  out  of  the  relation  of  partnership, 
and  is  not,  therefore,  to  be  inferred  from  it ;  and, 
where  it  is  relied  upon,  it  must*  like  every  other 
authority,  be  proved  either  by  express  evidence,  or 
by  such  circumstances  as  lead  to  the  presumption 
of  such  an  authority  having  been  conferred.  Thuft 
also,  in  Hasleham  v.    Young  (n),  where  persons 

(0  6  Blng.  792 ;  Haiotayn  (I)  1  C.  M.  &  R.  681. 

V.  JSoume,  7  M.  &  "W.  595.  (m)  Brettel  V.  Wmiamt^,  4 

(k)  M'NeiU  v.  Reid,  0  Bing.  Exch.  623. 

68.  (//)  5  Q.  B.  833. 
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were  in  partnership  as  attomeys,  and  one  of  them 

gave  an  undertaking,  that^  in  consideration  that 

the  plaintiff  in  an  action  would  discharge  the  de* 

fendant  in  that  action,  who  was  in  custody  under 

an  execution  therein,  they,  the  attorneys,  wotdd 

pay  the  plaintiffs  the  debt  and  costs  on  a  certain 

day,  and  he  signed  it  with  the  partnership  name  : 

but  the  Court  considered  it  a  veiy  clear  case  that 

the  guaranty  was  not  given  in  the  usual  course  of 

business,  and  no  authority  being  shown,  that  the 

firm  was  not  liable.     There  is  nothing,  however,  to 

prevent  the  parties  from  confining  the  credit  to  an 

individual  partner ;  and  it  is  a  question  for  the  jury 

whether  this  has  or  has  not  been  done.    Where 

there  has  been  nothing  to  discharge  a  partner  from 

his  liability,  or  to  rebut  the*  presumption  of  au* 

ihority  to  pledge  his  credit  arising  from  the  mere 

fiict  of  his  being  a  partner,  he  is  clearly  liable ;  but 

where  there  are  &cts  to  show  that  it  was  the  intent 

of  the  contracting  parties  to  restrict  the^  credit  to 

one  of  several  partners,  the  liability  is  limited  by 

such  intent.    Cases  of  this  description  occur  where 

the  partner  represents  himself  as  the  only  person 

composing  the  firm.      Thus,  in  De  MoMtort  v. 

Saunders  (o),  Satinders  (not  the  defendant)  and 

Wiehe  drew  a  bill  at  the  Mauritius  on  SaundetB 

Brothera  (the  defendants)  in  London,  payable  to 

Bougier,  who  indorsed  it  to  the  plainti£^  and  the 

{o)  1  B.  &  Ad.  398. 


426  OONTRAOTS  BT  PARTNERS. 

dsfimdaiitB  accepted  the  bilL    On  being  sued  upon 
it  they  set  up  as  a  defence  that  they  were  in  part- 
nership with  Wiehe  &  Saunders,  and  w^ne  liable 
jointly  with    them.      The    Court  held,  that  the 
Terdiot,  which  was  for  the  plainti£^  was  proper,  and 
observed,  that  it  was  for  the  jury  to  say  whether 
the  plaintiC  when  he  took  ihe  bill,  had  any  reason 
to  know  that  Wiehe  &  Saunders  were  partners  in 
the  house  in  London  on  which  ihe  bill  was  drawn. 
It  was  incumbent  on  the  defendants  to  show  that 
the  plaintiff  had  trusted  the  other  two ;  for,  if  a 
person  contract  with  two  other  persona^  knowiag 
them  alone  in  the  transactions;  he  may  m»  iiiem 
only.     If,  indeed,  after  the  cootniet  be  made;,  he 
discover  that  they  had  a  saoret  partner  who  had 
ap  interest  in  the  eontract^  he  is  at  liberty  to  sue 
that  eeetet  partner  jointly  with  them,  but  he  is  not 
bound  so  to  do.      On  the  other  hand,  where  an 
action  was  brought  for  the  price  of  coals  delivered 
to  the  defendant  under  the  name  of  Bush  k  Ca,  it 
appeared  that  for  some  time  before  the  coals  were 
ordered  the  partnership  consisted  of  Bush  and  the 
defendant,  B.  Smith ;  that,  on  Bush's  death,  before 
the  coals  were  supplied,  W.  Smith  became  a  partner 
with  defendiwt,  and  so  continued,  but  they  carried 
on  their  trade  under  the  old  name  of  Budi  k  Ca ; 
and  that  W.  Smith  had  not  ordered  the  coals :  it 
was  contended,  that  W.  Smith  should  have  been 
sued  conjointly  with  the  defendant.      The  Court 
decided   that,  the  partnership  having  been  fully 
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proYdci  tbe  ddfandaQt  would  not  be  liable  singly 

tmlefls  he  led  the  plaintiff  to  beliere  that  he  alone 

constituted  the  firm  of  Bush  &  Co.  (p).    If  a  person 

contracting  with  another  for  goods,  said  Lord  -46m- 

gevy  0.  B.,  delivers  an  invoice  made  out  to  a  firm, 

and  nothing  is  said  as  to  the  persons  composing  it, 

he  takes  his  chance  who  are  the  partners  in  that 

firm.     If,  indeed,  the  party  represents  himself  as 

the  only  person  composing  the  firm,  an  action  may 

be  brought  against  him  alone ;  or  if,  on  being  asked 

who  his  partners  are,  he  refiised  to  give  any  infer-  . 

mation,  that  might  be  evidence  for  the  jury  to  say 

whether  he  did  not  hold  himself  out  as  solely 

liabla 

There  is  another  case,  so  well  worth  attending  to, 
that  it  will  not  be  multiplying  examples  too  much 
to  adduce  it  here.  Nesham  agreed  to  sell  the  stock, 
maohineiy,  A;c.,  of  a  newspaper  printing-oflSoe  to 
Lowthin  for  £1500.,  to  be  paid,  with  interest,  by 
yearly  instalments  in  seven  years,  and  guaranteed 
to  him  the  clear  yearly  profit  of  £150.  over  and 
above  the  payment  of  principal  and  interest  before 
mentioned;  and  Lowthin  agreed  to  pay  all  the 
surplus  profits  to  Nesham,  until  they  should 
amount  to  £500.,  if  they  should  amount  to  so  much 
during  the  seven  years,  in  which  event  he  should 
also  pay,  over  and  above  the  purchase-money, 
interest,  and  £500.,  the  existing  liabilities,  which 

(p)  BonfiM  V.  Smith,  12  M.  ft  W.  405. 
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were  fixed  between  them  at  £250.  Lowthin 
carried  on  the  newspaper  in  his  own  name,  and 
purchased,  in  his  own  name,  from  the  plaintiff 
paper  for  the  use  of  the  concern,  and  used  it 
therein,  but  the  plaintiff  never  actually  gave  any 
credit  to  Ncdham,  Yet,  the  Court  held  that 
Nesham  was  liable  because  he  shared  the  pro- 
fits (g):  and  indeed  it  seems  difficult  to  treat  the 
case  otherwise  than  as  that  of  an  unknown  prin- 
cipal sued  upon  being  discovered  to  be  such. 
Another  case  is  where  one  partner  has  authoritj 
from  the  others  to  make  the  contract  in  question 
on  his  own  account  only,  and  not  on  theirs.  Thus, 
the  plaintiff  supplied  paper  to  one  Whitehead, 
a  printer,  and  it  was  proved  that  there  was  an 
agreement  between  Whitehead,  Ackerman,  and 
Carleton,  to  bring  out  a  periodical .  publication 
called  the  Sporting  Review,  in  which  Ackerman 
was  to  be  publisher,  Carleton  editor,  and  White- 
head  printer,  and  the  latter  was  to  supply  the 
paper,  and  charge  it  to  the  account  of  the  three 
who,  after  payment  of  all  expenses,  were  to 
share  the  profits  equally.  No  profits  were  made. 
The  plaintiflfe  sued  the  three,  and  were  nonsuited, 
and  the  Court  considered  that  the  question  was, 
did  Ackerman  and  Carleton  authorise  Whitehead 
to  purchase  the  paper  on  their  account  or  his  own. 

(7)  iSarry  v.  Nesham,  3  C.  B.  617 ;  27  L.  J.  (C.  P.)  120; 
&  L.  641 ;  -mchnan  v.  Cox,  3  C.  B.  (N.  S.)  623,  in  B 
25  L  J.  (a  P.)  277;  18  C\     Ch. 


CONTRACrrS  BY  PARTNERS.  i29 

He  might,  they  said,  have  applied  the  paper  to  any 
other  purpose  than  the  Sporting  Review  (r).  The 
result  is,  that  the  liability  arising  from  the  naked 
fact  of  partnership  is  prima  fojcie  the  liability  of 
all  the  partners,  and  may  be  rebutted  by  direct 
evidence  that  credit  was  not  given  to  the  partner* 
ship,  but  to  an  individual  member  of  it  (5).  This 
doctrine  is  very  strongly  corroborated  by  one  of  the 
latest  cases  on  the  point,  Holcroft  v.  Hoggins  {t). 
The  plaintiff  had  been  engaged  to  write  articles  in 
the  Newcastle  Advertiser,  by  a  person  who,  at  the 
time  of  the  contract,  had  become  in  fact  the  sole 
proprietor  of  the  newspaper,  and  the  two  defendants 
were  sought  to  be  made  liable,  in  consequence  of 
their  having  suffered  their  names  to  remain  as 
regiBtered  proprietors  of  the  newspaper,  in  the 
declaration  required  to  be  filed  by  6  &  7  Will.  IV., 
a  76,  they  having  previously  been  proprietors  of 
the  newspaper,  but  having  ceased  to  be  so  before 
the  contract  was  entered  into.  It  was  adjudged 
that  not  only  were  the  defendants  not  Hable,  but 
that  the  fact  of  their  being  co-proprietors  was  im- 
material, though  they  had  held  themselves  out  as 
such,  if  it  were  shown  that  another  partner  con- 
tracted with  the  plaintiff  in  such  a  manner  that 

(r)  Wilson    v.     Whitehead^  £xch.  Ch. ;  Brett  v.  Becktciih, 

10  M.  &  W.  50.  26  L.  J.  (Ck)  130. 

(*)  Pcncock    V.   Peacock,   2  (Q  2  C.  B.  488  j  15  L.  J. 

Camp.  45 ;  Beckham  v.  Knight,  (C.  P.)  129,  8,  C. 
4  N.  C.  243 ;  1  M.  &  Gr.  738, 
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credit  muB  giren  to  him  and  not  to  them.  Abc 
the  Court  thought  that  the  evidence  wa8>  that  the 
contract  was  made  hy  the  sole  proprietor,  upon  hi^ 
own  sole  re^K>n^hilitT,  and  not  npon  that  of  the 
defendants.  It  \Tas  true  that,  on  the  r^pster  at  the 
stamp-oflke,  tiiej  held  themselves  out  as  proprietoi^ 
and  if  it  had  heen  shown  that  the  plaintiff  was 
therehj  indnoed  to  enter  into  the  contract^  they 
might  have  heen  liaUeL 

It  most  also  he  shown  that  the  deht  for  which  an 
action  is  hronght  accmed  during  the  time  the  paitj 
sued  was  actually  in  partneiBhip.  He  wiU  be  liahle 
neither  for  contracts  made  before  (u)  nor  after  (x) 
he  became  a  partner,  provided  he  gives  proper 
notice  of  his  retirement  (y). 

It  has  been  long  held  that  dormant  partners  are 
cqaAny'bonDd  equaUj  liable  with  ostensible  partners  upon  aU  con- 
by  implied  tracts  made  for  the  firm  during  their  partnership ; 
on  the  principle,  not  perhaps  very  satisfiu^toiy,  that 
the  dormant  partner,  being  entitled  to  all  the 
profits  of  the  contract  made  by  the  firm  to  which 
he  belongs,  ought  also  to  share  in  the  liability ;  and 
that  having  a  right  moreover  to  sue  others  on  it  (2), 


Caa»<  of 
aetioo 
be  during 
time  of 
putnenhip. 


Dormant 
pftrinen 


(u)  Vere  v.  Asliby^  10  B.  & 
C.  288  ;  BattJey  v.  Letcis,  1 
M.  &,  Gr.  155  ;  Beale  v.  MoidSy 
10  Q.  B.  976 ;  Whitehead  v. 
Barron,  2  M.  &  Rob.  248. 

{x)  Heath  V.  Sanson,  4  B. 
ii  Ad.  172. 

(y)  Parkin  v,  Carruthers,  3 


Esp.  248 ;  Williams  v.  Keais, 
2  Stark.  290;  Dolman  v. 
Orchard,  2  Car.  &  P.  104; 
Moorsom  v.  Bell,  2  Camp. 
616. 

{£)  Bohson  T.  Drummoml,  2 
B.  <fe  Ad.  308.  See  28  &  29 
Vict  c.  86. 
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he  ought  not  to  be  protected  from  being  sued  on  it 
by  ihem :  for  ''  Qui  sentit  commodum  serUire  debet 
et  onus!*  It  is  therefore  decided  that^  as  an  un- 
disclosed principal  may  be  liable  as  soon  as  he  is 
discoreredy  subject  to  aU  the  equities  between  the 
parties^  so  may  an  undisclosed  partner.  Neither  is 
there  any  distinction  between  express  or  written 
contracts,  and  those  which  axe  impUed  or  verbal 
This  was  decided  in  the  case  of  Beckham  v. 
Drake  (a). 

Nominal  partners  are  as  liable  as  dormant  oneisv  Nominal 
not  because  they  are  principals  for  whom  others  are  ^^°*"* 
agents^  but  on  the  ground  that  credit  has  been 
given  to  them,  and  it  is  just  to  the  creditor  that 
they  shotdd  be  responsible  for  the  result  of  so 
holding  themselves  out  to  the  world.  Indeed,  it 
would  be  highly  prejudicial  to  commerce  to]  allow 
a  wealthy  man  by  the  loan  of  his  name,  to  give 
other  persons  a  fisuititious  credit  in  the  world,  and 
then  to  refuse  to  satisfy  creditors  who  had  made 
their  advances  upon  the  faith  of  his  apparent  res- 
ponsibility (6).  But  the  claims  for  which  a  partner 
merely  nominal  is  liable,  muat  arise  out  of  credit 
really  given  to  the  &ct  that  he  was  a  partner  when 
the  credit  was  given.  The  jury  must  be  satisfied 
that  the  plaintiff  bond  fide  believed  that  the 
partner  sought  to  be  charged  was  really  such  (o). 

(a)  9  M.  &  W.  79  ;  11  M.     BL  235. 
k  W.  315,  in  Excb.  Ch.  (c)  Diekeneon  v.  VaJpif,  10 

(6)   Wmigh  r.  Carver,  2  H.      B.  &  C.  128 ;  Lake  v.  Du9^ 


partners. 
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Notice  of  the        A    general    notice    is    suiEcient    to    discharge 

retirement  of  i  •       n  n  ii  Ti 

a  partner.  partners  who  retire  nrom  firms  as  regards  the  world 
at  large ;  but  an  express  notice  is  requisite  to  dis- 
charge them  as  regards  previous  customers.  This 
being  done,  the  retiring  partner  is  e£Eectually  dis- 
charged from  all  debts  subsequently  accruing;  nor 
can  he  be  made  liable  by  any  unauthorised  use  of 
his  name  by  his  previous  partners  {d\  though  his 
liability,  as  well  as  his  power  to  make  admissions, 
or  to  release  or  sue  for  debts  contracted  during  his 
partnership,  of  course  remaina 

Notice  of  In  Farrar  v.  Deflinne  (e),  the  defendant  had 

dissolution  by  •  *  / 

donnant         been  a  dormant  partner,  but  ceased  to  be  so  before 

the  debts  accrued  for  which  the  action  was  brought. 
The  plaintiff  had  known  of  the  partnership,  but 
the  dissolution  not  having  been  advertised,  he  had 
no  knowledge  of  it.  Mr.  Justice  CresstveU  said,  in 
summing  up  the  case :  ''  The  law  stands  thus :  if 
there  had  been  a  notorious  partnership,  but  no 
notice  had  been  given  of  the  dissolution  thereof, 
the  defendant  would  have  been  liable.  If  there  had 
been  a  general  notice,  that  would  have  been  suffi- 
cient for  all  but  actual  customers ;  thes^  however, 
must  have  had  some  kind  of  actual  notice.  If  iht 
partnership  had  remained  profoundly  secret,  the 
defendant  could  not  have  been  affected  by  trans- 
actions which  took  place  after  he  had  retired  ;  but 

of  Argyll,  6  Q.  B.  477  ;  Wood         (d)  Abel  .v.  Suttofh  3  Esp. 

V.  IJt/ke  of  Argyll,  6  M.  <&  G,      108. 

928.  («)  1  C.    K.  589. 
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if  the  partnership  had  become  known  to  any  person 
or  persons^  he  would  be  in  the  same  situation  as  to 
all  such  persons,  as  if  the  existence  of  the  partner- 
ship had  been  notorious." 

Where  bills  are  drawn  by  partners  in  trade,  the  Where  one 
general  authority  implied  by  the  custom  of  mer-  another  by 
chants  binds  each  partner ;  but  not  so  where  the  mSS*  "** 
partnership  is  not  of  a  commercial  nature,  such  as 
that  of  attorneys  for  instance,  in  which  case  it  must 
be  shown  that  the  party  accepting  or  drawing  had 
special  authority  to  do  so,  even  where  it  is  done  in 
the  name  of  the  firm  (/).    Where  one  partner  signs 
for  the  firm,  being  authorised  to  do  so,  and  describes 
himself  as  signing  for  the  firm,  he  is  not  separately 
liable,  but  the  firm  alone  (g).     If  he  accepts,  pro- 
fessing to  have  authority  which  he  has  not,  a  bill 
addressed    to  the  firm,  he  makes  himself  liable 
thereby  {h). 

It  will  be  concluded  fi:om  the  nature  of  partner-  Fmuduient 
ship  authority,  that  partners  are  not  liable  for  the  ^^*"^' 
firaudulent  contracts  of  a  co-partner,  if  they  can 
prove  the  knowledge  of  the  fi:uud  by  the  plain- 
tiflF  ({).     Neither  are  they  bound  where  an  express  Where  exprea 

warning  hu 
been  glvon. 

(/)  Medley  v.  Bavibridye^  (Ji)  Owen  v.  Van  UsteVy  10 

3  Q.  B.  316 ;  Levy  v.  Pyne,  1  C.  B,  318  ;  20  L.  J.  (C.  P.) 

Car.  &  M.  453.  61,  S.   (7. ;  Nicholls  v.  Dia- 

(g)  Ex  parte  BucMey,  In  re  mond,  23  L,  J.   (Ex.)  1 ;  9 

Clarke,  14  M.  &  W.  469,  over-  Ex.  154,  8.  C. 

ruling  Hall  v.  Smith,  1  B.  &  (t)  Musgrave  v.  Drake,   5 

C.  407.  Q.  B,  185. 
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warning  was  given  to  the  plaintiff  by  the  partners 
sought  to  be  charged. 
Plictoniiid  There  are  two  other  classes  of  a^nts  ao  com- 

brokexB.  , 

monly  employed,  and  that  upon  business  so  im- 
portant^ that  a  few  propositions  of  law  respecting 
them  will  be  iisefiil ;  these  are  brokers  and  &ctor& 
Factors  are  entrusted  with  the  possession  of  the 
property  they  are  to  dispose  of;  brokers  are  en- 
trusted with  the  disposal,  but  not  with  the  poeses- 
sion.  The  latter,  by  force  of  the  stat  6  Ann.  c  16, 
cannot  practise  in  London  without  being  admitted 
by  the  Mayor  and  Aldermen,  when  they  take  an 
oath  and  enter  into  a  bond  for  the  observance  of 
certain  regulations  (k).  We  have  seen  that  a  person 
acting  as  a  broker  in  London,  without  being  duly 
qualified,  cannot  recover  compensation  (Q.  Broker^ 
age  relates  to  goods  and  money,  and  not  to  con- 
tracts for  labour  (m)  ;  therefore,  a  stockbroker  is 
within  the  statute  (n),  but  not  a  shipbroker  (o),  or 
an  auctioneer  (jo),  or  one  who  procures  and  hires 
persons  to  work  for  another,  in  surveying  lines  of 
railway  (q).     Each  stockbroker  is  bound  to  keep  a 

(A-)  Kemble  v.  Atkins,  Holt  (m)  MUford  v.  Hughes,  16 

N.  P.  427;  6  Anne,  c.  16;  M.  &  W.  174. 

57  Geo.  3,  c.  Ix. ;  10  Anne,  (n)  Clarke  v.  Poiifdl,  4  B. 

c.  19,  8.  121.  &  Ad.  846. 

(/)  Gojm  V.  Roiokmda,  2  M.  (o)  Qibbom  v.  Ri*le^  4  Bisg. 

&  W.   149  ;  Bmiih  v.  lAndOy  301. 

27  L.  J.  (C.  P.)  196;  4  C.  B.  {p)  WiUces  v.  ElHs,  2  H. 

N.  S.  396 ;    6   C.   B.  N.  S.  Bl.  555. 

587,  in  Exch.  CK  (q)  Milfordy.Hughe8,m^TH. 
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book  called  a  broker's  book,  and  to  enter  in  it  all 
contracts  for  stock,  with  dates  and  names,  and  to 
produce  it  wben  required  (r),  AH  other  brokers 
keep  a  book  and  make  similar  entries  in  it,  which  in 
London  they  are  required  to  do  by  their  bond  («), 
and  this  entry,  signed  by  the  broker  who  has  nego- 
tiated the  sale  and  purchase  of  goods,  constitutes 
the  binding  contract  between  the  parties  {t),  whose 
agent  for  making  it  the  broker  is  (u).  But  in 
practice  the  bought  and  sold  notes,  which  are 
memoranda  of  the  purchase  and  sale,  signed  by  the 
broker,  and  sent  to  ih.9  parties,  are  considered  as 
constituting  the  complete  proof  of  the  contract. 
A  remarkable  variation  from  the  usual  course  of 
business  obtains  in  the  case  of  insurance  brokers. 
By  theee  persons  subscriptions  to  a  policy  of  assur- 
ance are  almost  always  procured;  to  them  the 
underwriters  look  for  the  premium  of  insurance, 
and  to  them  the  assured  pay  the  premiums.  This 
is  clearly  explained  in  the  following  extract  from  the 
judgment  of  Bayley,  J.,  in  Power  v.  Butcher  (x)  : 
— Now,  according  to  the  ordinary  course  of  trade 
between  the  assured,  the  broker,  and  the  under- 
writer, the  assured  do  not,  in  the  first  instance,  pay 
the  premium  to  the  broker,  nor  does  the  latter  pay 

(r)  7  Geo.  2,  . 

(f)  Eemhle  v. .  7 

(/)  Siveurighi  6 

20  L  J.  (Q.  B.) 

E.  104,  S.   C; 

Dal",  27  L.  J.  (( 
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it  to  the  underwriter.  But,  as  between  the  aaBunr^i 
and  the  underwriter,  the  premiums  are  considered 
as  paid.  The  underwriter,  to  whom  in  most 
instances  the  assured  are  unknown,  looks  to  the 
broker  for  payment,  and  he  to  the  assured.  The 
latter  pay  the  premiums  to  the  broker  only,  an! 
he  is  a  middle  man  between  the  assured  and  the 
underwriter ;  but  he  is  not  solely  agent — ^he  is  a 
principal  to  receive  the  money  firom  the  assoit^d. 
and  to  pay  it  to  the  underwriter. 

As  to  the  mode  in  which,  in  the  event  of  a  loss, 
the  payment  is  made  to  the  assured,  the  brokers 
usually  settle  and  adjust  the  loss^  and  receive  the 
payment.  It  is  a  frequent  custom  to  make  settle- 
ments in  account,  there  being,  as  you  have  seen,  an 
account  between  the  broker  and  the  underwriter ; 
and  it  is  clear  that  if  the  assured  have  known,  or 
ought,  in  the  common  coiu'se  of  things^  to  have 
known  of  such  a  custom,  they  will  be  bound  by 
it  although  money  has  not  been  actually  paid  bj 
the  underwriter.  Tfiis  was  decided  in  Stewart  v. 
Aberdein  (y) ;  but  the  Court  added,  in  deliveriBg 
its  judgment,  "  It  must  not  be  considered,  that>  by 
this  decision,  the  Court  means  to  overrule  anv  case 
deciding  that  where  a  principal  employs  an  agent 
to  receive  money  and  pay  it  over  to  him,  the  agent 
does  not,  thereby,  acquire  any  authority  to  pay  a 
demand  of  his  own  upon  the  debtor,  by  a  set-off  ifl 

(y)  4M.  &W.  211. 
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account  with  him  (z).  But  the  Court  is  of  opinion 
that,  where  an  insurance  broker  or  other  mercantile 
agent  has  been  employed  to  receive  money  for 
another,  in  the  general  course  of  his  business,  and 
where  the  known  general  course  of  business  is  for 
the  agent  to  keep  a  running  account  with  the 
principal,  and  to  credit  him  with  sums  which  he 
may  have  received,  by  credits  in  account  with  the 
debtors  with  whom  he  also  keeps  running  accounts, 
and  not  merely  with  moneys  actually  received,  the 
rule  laid  down  in  those  cases  cannot  properly  be 
applied ;  but  it  must  be  understood  that  where 
an  account  is  hond  fide  settled  according  to  that 
known  usage,  the  original  debtor  is  discharged,  and 
the  agent  becomes  the  debtor,  according  to  the 
meaning  and  intention  and  with  the  authority  of 
the  principal."  But  the  necessity  of  this  know- 
ledge in  the  principal  in  order  to  render  sudi  a 
settlement  in  account  equivalent  to  a  settlement 
according  to  the  express  authority  of  the  principal, 
has  been  very  strongly  illustrated  in  a  recent  case, 
ia  which  even  a  usage  at  Lloyds'  to  this  effect  was 
held  insufficient  to  give  authority  to  the  agent 
where  there  was  proof  that  the  principal  was 
ignorant  of  it  (a). 

(z)  wOTi,  27  L.  J.  (Bptcy.) 

25  L. ,  eiing  T,  JPearce,  29  L. 

239  ;  .)  265  ;  Perry  v.  H<ai, 

Union  .  Ch.  677 ;  Catleral  v. 

(Ex.)  :  35  L.  J.  (C.  P.)  161. 

Ex.  CI  reefing  v.  Pearce,  snpro  j 
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These  few  propositions,  it  is  hoped,  will  enable 
you.  more  readily  to  understand  those  cases  of  the 
kw  of  principal  and  agents  where  the  latter  is  a 
broker,  and  where  the  genial  rules  do  not,  there- 
fore, seem  directly  applicable  without  refiaorence  to 
these  peculiarities. 
Ftcton.  As  factors  are  entrusted  with  the  possession  of 

goods  usually  for  the  piupose  of  selling  them,  the 
ordinary  rules  appljdng  to  agents  apply  to  them,  so 
far  as  they  are  exercising  their  authority  to  sell 
Thus,  the  Court  of  Common  Pleas  decided  in  the 
case  of  Smart  v.  Sandars  (6),  that  the  mere  rela- 
tion of  principal  and  factor  confers  ordinarily  an 
authority  to  sell  at  such  times  and  for  such  prices 
as  the  factor  may,  in  the  exercise  of  his  discretion, 
think  best  for  his  employer ;  but  if  he  receives  the 
goods,  subject  to   any  special  instructions,  he  is 
bound  to  obey  them.     But  this  being  the  factor's 
usual  employment,  it  is  obvious  that  if  he  pledges 
the  goods  which  he  is  authorised  to  sell,  he  does  not 
act  in  the  usual  course  of  his  employment ;  and  if 
he  has  not  an  express  authority  to  pledge  he  can- 
not, by  pledging,  confer  any  right  on  the  pledgee  (c). 
It  was  thought  expedient  to  alter  this  rule  of  law, 
and  three  statutes  have  been  passed  upon  the  sub- 
ject of  contracts  made  by  factors,  by  which  and  by 

30  L.  J.  (C.  P.)  110,  8.  C.  in  v.  Scoit,  6  Moo.  P.  C.  C.  357. 
Ex.Ch.  (c)  MarHni  y.  Coles,  1  M. 

{h)  3  C.  B.  380;  6  C.  B.  &Sel.  140;  Shipley  r.Ki/mer, 

895,  in  Exch.  Cb.  See  Harrison  Td.  484. 
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the  common  law  already  described,  those  contracts 
are  now  regulated.  These  (and  the  rule  applies  to 
all  instances  of  statute  law)  must  be  studied  in 
their  very  words^  although  a  general  sketch  of  their 
effect  is  attempted  here.  The  first  of  these  statutes 
is  4  Greo.  IV.,  c.  83  ;  this  was  altered  and  amended 
by  6  Geo.  IV.,  c.  94,  and  both  have  received 
amendment  by  the  5  &  6  Vict.  c.  39.  The  follow- 
ing very  succinct  description  of  the  effect  of  these 
statutes  is  extracted  &om  a  work  of  the  greatest 
utility  and  accuracy,  Chitty's  Collection  of  Statutes^ 
with  notes,  by  Welsby  and  Beavan,  2nd  voL  p.  47 : 
"  Firsts  where  goods,  or  documents  for  the  delivery 
of  goods,  are  pledged  as  a  security  for  present  or 
future  advances,  with  the  knowledge  that  they  are 
not  the  property  of  the  factor,  but  without  notice 
that  he  is  acting  without  authority,  in  such  a  case 
the  pledgee  acquires  an  absolute  lien.  Secondly, 
where  goods  are  pledged  by  a  factor  without  notice 
to  the  pledgee  that  they  are  the  property  of  another, 
as  a  security  for  a  pre-existing  debt,  in  that  case  the 
pledgee  acquires  the  same  right  as  the  factor  had. 
Thirdly,  where  a  contraxit  to  pledge  is  made  in  con- 
sideration of  the  delivery  of  other  goods  or  docu- 
ments of  title,  upon  which  the  person  deUvering 
them  up  had  a  lien  for  a  previous  advance  (which  is 
deemed  to  be  a  contract  for  a  present  advance),  in 
that  case,  the  pledgee  acquires  an  absolute  lien  to 
the  extent  of  the  value  of  the  goods  given  up."  It 
will  not  fail  to  be  observed  that  the  persons  whose 
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dealings  with  property  or  documents  in  their  poe- 
Bession  are  within  the  protection  of  these  sts^tes^ 
are  persons  entrusted  therewith  as  factors  or 
agents  (d),  not  persons  to  whose  employment  a 
power  of  sale  is  not  commonly  incident,  as  wharf- 
ingers  (e),  and  that  the  transa^^tions  which  are 
within  the  statute  are  mercantile  transactions  (y ). 
The  statute,  therefore,  does  not  apply  to  advances 
made  upon  the  security  of  furniture  used  in  a 
furnished  house  to  the  apparent  owner  of  such  fur- 
niture, such  apparent  owner  afterwards  appearing  to 
be  the  agent  entrusted  with  the  custody  of  the  fur- 
niture by  the  true  owner.  Such  agent  is  not  an 
agent,  nor  is  such  furniture  goods  and  merhandise 
within  the  meaning  of  stat.  5  &  6  Vict.  c.  39  {/). 
Agcn<^  of  Before  leaving  the  subject  of  contracts  by  agents, 

husbands.        I  will  advert  to  the  topic  which  in  a  former  lecture 

I  reserved  for  this  period,  that,  namely,  of  a  wife's 
power  to  bind  her  husband  by  contract.  Now  it  is 
a  principle,  as  old  as  the  time  of  Fitzherbert  (gr), 
that,  whenever  a  wife's  contract  made  during 
marriage  binds  the  husband,  it  is  on  the  ground 
that  she  entered  into  it  as  his  agent.  Thus,  where 
the  plaintiff  sold  music  to  a  married  woman  living 


(d)  Jenkyns  v.    Vshome,  7  (e)  Monk  v.    Whiitenhury^ 

M.  &  Gr.  678 ;  Van  Casteel  v.  2  B.  &  Ad.  484. 

Bookei\  2  Exch.  691 ;  Kings-^  (/)  Wood  v.  Raiccliffe^   6 

ford  V.  Meiry,  26  L.  J.  (Ex.)  Hare,  191. 

83  ;  1  H.  &  N.  503,  in  Exch.  ig)  Fitz.  Nat.  Brev.  27,  C. ; 

Ch.  Id.  118,  E.j  Id.  120,  G. 
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with  her  husband,  and  sued  the  husband  for  the 
price,  and  the  only  question  left  to  the  jury  was, 
whether  the  music  was  necessary  for  the  wife  in  her 
station,  this  was  held  wrong,  as  the  question  ought 
to  have  been,  whether  the  wife  had  the  husband's 
authority  to  purchase  (h).  Now,  she  may  be 
appointed  his  agent  in  the  same  way  that  any 
other  individual  may,  either  by  express  words  or 
by  implication,  as  I  have  already  mentioned ;  and, 
therefore,  in  a  case  where  the  defendant's  wife  had 
put  her  brother's  child  to  school  with  the  plaintiff, 
and  he  had  occasionally  visited  the  child  at  the 
school,  and  was  in  the  habit  of  paying  for  a  variety 
of  articles  ordered  by  his  wife  for  the  use  of  his 
house,  and  amongst  them  he  had  paid  a  carver  and 
gilder'8  bUl  incurred  by  the  wife ;  although  it  waa 
contended  that  these  facts  afforded  no  inference 
that  the  defendant  had  authorised  the  wife  to  incur 
the  debt  claimed  by  the  plaintifi^  the  Court  held, 
that  it  clearly  was  evidence  of  her  having  autho- 
rity to  contract  that  debt,  although  it  was  very 
slight  (i).  For  the  same  reason,  where  goods  for 
which  a  wife  has  ordinarily  authority  to  contract 
on  the  part  of  her  husband,  as  articles  of  dress 
ordered  by  her  and  delivered  at  his  residence,  where 
she  also  residea,  primd  fade  the  husband  is  liable(A;). 

(Ji)  Reiil  V.  Tealde,   22  L.  (i)  McGeorge  v.  Egan,  5 

J.  (C.  P.)  161 ;  13  C.  B.  G27,  Bing.  K  C.  196. 

/S.  C;  Lane  v.  Ironmonger,  13  (A;)  Jewe^hnry  v.   NetoMd, 

M.  &  W.  368.  26  L.  J.  (Ex.)  217. 
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Tbus,  also,  where  the  plaintiiff,  in  order  to  sub- 
stantiate a  demand  fpr  goods  sold  to  the  defen- 
dants proved  that  he  had  a  shop,  in  which  his  wife 
served  and  carried  on  the  business  of  it  in  his 
absence,  and  that,  on  applying  to  her  for  the  price 
of  the  goods»  she  said  she  would  pay  it  if  he  would 
allow  £10.,  which  she  claimed,  and  give  a  receipt  in 
fuU;    the  Court  thought  that  this  was  evidence 
from  which  it  might  be  presumed  that  the  wife  was 
acting  within  the  scope  of  her  authority  when  she 
offered  to  settle  a  demand  for  goods  delivered  at  a 
shop  in  which  she  served,  and  the  business  of  which 
she  was  in  the  habit  of  conducting  (Z).    But^  on  the 
other  hand,  where  she  equally  carried  on  the  busi« 
ness  of  the  shop  by  her  husband's  authority,  and 
attended  to  all  the  receipts  and  payments^  a  state- 
ment made  by  her  that  she  would  pay  her  rent  on 
the  day  it  would  be  due  if  it  was  remitted  to  her 
by  her  husband  in  time,  and  that  the  amount  was 
£6.,  was  held  not  to   be-  evidence    against  her 
husband  of  the  terms  of  his  tenancy  (m).     The 
difference  is  obvious  between  the  two  cases;  for, 
though  the  wife  might  be  the  agent  of  her  husband 
to  make  payments,  she  is  not  on  that  account  neces- 
sarily his  agent  to  admit  an  antecedent  contract 
Therefore,  if  the  admissibility  of  her  statement  be 
rested  on  the  ground  of  its  being  evidence  of  an 
antecedent  lease,  it  must  fail     Neither  does  her 

(0  Oliffiord  t.    Burton^    1  (m)   Meredith  y.  Fooiner, 

Bing.  199.  11  M.  &  W.  202.  ' 
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agency  to  make  payments  constitute  her  an  agent 
to  take  a  lease  for  the  benefit  of  her  husband. 

I  am  not,  however,  now  speaking  of  that  sort  of 
agency  which  is  purely  conventional,  and  in  no 
way  depends  on  the  relation  of  husband  to  wife, 
inasmuch  as  it  may  be  conferred  on  any  one  else ; 
but  of  another  and  a  peculiar  sort  of  agency,  which 
is  implied  from  the  circumstance  of  two  persons 
living  together  as  man  and  wife,  from  which  cir* 
cumstance  a  presumption  arises  that  the  wife  has 
authority  to  bind  the  husband  by  her  contracts  for 
necessaries  suitable  to  his  fortune  and  rank  in  life. 
This  is  very  clearly  explained  by  Lord  HoU^  in 
Etherington  v.  Parrott  (n) :  "  It  is  the  cohabitar 
tion,"  he  said,  '^  that  is  an  evidence  of  the  husband's 
assent  to  contracts  made  by  his  wife  for  necessaries; 
but  if  the  husband  here  solemnly  declared  his  dis- 
sent that  she  shall  not  be  trusted,  any  person  that 
has  notice  of  this  dissent  trusts  her  at  his  peril 
after  ;  for  the  husband  is  only  liable  upon  account 
of  his  own  assent  to  the  contracts  of  his  wife,  of 
which  assent  cohabitation  causes  a  presumption ; 
and  when  he  has  declared  the  contrary,  there  is  no 
longer  room  for  such  a  presumption,  for  the  wife 
has  no  power  originaliy  to  charge  her  husband,  but 
is  absolutely  imder  his  power  and  government^  and 
must  be  content  with  what  he  provides ;  and  if  he 
does  not  provide  necessaries,  her  remedy  is  in  the 

(n)    Ld.     Bayrn.      1006  ;     Camp.  120.   See  Jc^ljf  v.  See^, 
WaUhman   v.    Wakefidd,    1      33  L.  J.  C.  P.  177. 
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Spiritual  Court.''  And,  indeed,  as  Mr.  Smith  states 
in  his  Leading  Cases  (o),  this  is  just ;  for  when  a 
tradesman  sees  two  persons  living  together  as  mac 
and  wife,  he  naturaUj  infers  that  ttere  is  that 
degree  of  confidence  and  affection  subsisting  be- 
tween them  which  would  induce  the  one  not  to 
contrdct  without  autliority,  and  the  other  to  confer 
such  authority  for  necessary  purposes  (p).  But 
then  this  must  be  taken  subject  to  two  observa- 
tions :  first,  that  the  contract  must  be  for  necen- 
saries;  secondly,  that  the  party  making  it  must 
not  have  been  forbidden  to  trust  her. 
What  are  Now,  with  regard  to  the  question  what  are  neces- 

secoaaariea.  ...  .  .  .1 

saries,  it  is  a  question  which  always  and  obviouslj' 
depends  upon  the  circumstances  of  the  particular 
case  under  discussion  for  the  time  being.  Servants, 
suitable  to  the  husband's  fortune  and  rank,  have 
been  held  to  be  such  necessaries  in  a  case  where  the 
defendant  was  Governor  of  Barbadoes,  and  his  wife, 
being  about  to  quit  England  in  order  to  join  him 
there,  engaged  the  plaintiff  as  her  maid  to  accom- 
pany her  on  the  voyage  {q).  The  question  is  one  which 
is  continually  arising,  and  of  which  there  are  many 
reported  examples.  Hu7it  v.  De  Blaquiere  (r)  was 
an  action  to  recover  the  value  of  furniture  for  ^ 
house  supplied  to  defendant  s  wife,  who  was  living 

(0)  2  Smith  L.  C.  5th  ed.  (q)  Wliife  v.  Cuyler,  1  E^P 

375.  200;  6  T.  E.  176. 

(j>)   Jetcahury  v.  Netohold,  (r)  5  Bing.  550, 
supra. 
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separately  from  him  under  a  sentence  of  divorce  a 
mensd  et  thoro,  on  the  ground  of  adultery,  against 
the  husband,  who  was  decreed  to  pay  her  £380.  a 
year  alimony,  but  did  not  pay  it.  It  was  con- 
tended, that  furniture  for  a  house  was  not  necessary 
for  a  divorced  wife  with  an  income  of  £380.  a  year. 
The  jury  thought  that  the  articles  furnished  were 
necessaries,  and  the  Court  concurred  in  their 
opinion.  The  allowance  to  the  wife  must  he  suffi- 
cient, said  Park^  J.,  according  to  the  degree  and 
circumstances  of  the  husband.  But  if  the  wife 
have  a  sufficient  separate  maintenance,  what  is 
supplied  to  her  cannot  be  necessaries,  and  is  not 
the  more  so  because  no  part  of  it  is  supplied  by 
the  husband,  but  by  others.  He  therefore,  is  not  in 
such  case  liable  to  pay  for  them  (s).  But  the  cases 
most  frequently  referred  to  on  the  subject  are  Mon- 
tague V.  Benedict  (t)  and  Seaton  v.  Benedict  (w). 
The  name  of  the  defendant  probably  strikes  you  as 
fictitious,  and  in  truth  it  is  so,  being  taken  from  a 
play  of  Shakspeare,  called  Mtu)h  ado  about  Nothing^ 
in  which  one  of  the  characters  is  a  young  officer 
named  Benedict,  who  protests  vehemently  against 
marriage.  The  real  defendant  was  a  highly  respect- 
able professional  gentleman  ;  and  it  was  sought  in 
Seaton  v.  Benedict  to  charge  him  with  a  bill  con* 
tracted  by  his  wife  for  articles  of  millinery  of  a 
very  expensive  description.      It  appeared  at  the 

(*)  Ctifford  V.  Laton,  U.  &         (Q  3  B.  &  C.  631. 
M.  101.  (u)  5  'Ring.  2a 
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trial  that  she  was  already  supplied  with  all  neces- 
saiy  artides  of  dress ;  and  the  Court  held,  on  a 
motion  for  a  new  tiia],  that  the  defendant  ^^as  in 
point  of  law  entitled  to  the  yardict. 

In  the  other  case  of  Montague  v.  Benedtdy  the 
goods  supplied  were  articles  of  jewelleiy,  to  the 
amount  of  £83.,  which  had  been  delivered  in  the 
coiuse  of  two  montha     The  plaintiff  s  evidence 
was,  that  the  defendant  lived  in  a  furnished  house 
of  which  the  rent  was  £200.  a-jear,  and  that  the 
lady  had  a  fortune  of  £4000. ;  the  defendant's  that 
the  lady  was  already  supplied  with  sufficient  jewel- 
lery.    The  jury  found  a  verdict  for  the  plaintiff; 
but  tiie  Court  set  it  asid^  on  the  ground  that  there 
was  no  evidence  to  support  it.    Mr.  J.  Baylejf  said, 
^  K  the  husband  and  wife  live  together,  and  the 
husband  will  not  supply  her  with  necessariea  or 
the  means  of  obtaining  them,  then,  although  she 
has  her  remedy  in  the  Ecclesiastical  Court,  yet  she 
is  at  liberty  to  pledge  the  credit  of  her  husband 
for  what  is  strictiy  necessary  to  her  own  support 
But,  whenever  the  husband  and  the  wife  are  living 
together,    and  he  provides  her  with  necessaries, 
the  husband  is  not  bound  by  contracts  of  the  wife, 
except  where  tiiere  is  reasonable  evidence  to  show 
that  the  wife  has  made  the  contract  with  his  assent 
Cohabitation  is  presumptive  evidence  of  the  assent 
of  the  husband,  but  it  may  be  rebutted  by  contraiy 
evidence ;    and  when  such  assent  is  proved,  the 
wife  is  the  agent  of  the  husband  duly  authorised." 
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Indeed,  the  husbands  assent  during  cohabitation, 
being  thus  presumed  to  be  given  to  the  wife's  con- 
tracting for  necessaries  suitable  to  his  degree,  the 
suitableness  of  the  things  contracted  for  is  evi- 
dently to  be  considered.  ^  It  is  because  she  is  the 
agent  of  her  husband,"  said  Parke,  B.,  in  Lane  v. 
Ironmonger  (x),  "  that  the  tradesman  ought  to  be 
careful  not  to  supply  her  to  an  extravagant  extent. 
For,  giving  orders  to  such  an  extent  would  go  to 
show  she  was  not  acting  as  the  husband's  agents 
and  to  the  extent  authorised  by  him." 

The  before-mentioned  observations  of  Mr.  J.  JSay^  wh^re  the 
ley  support  the  latter  of  the  two  rules  to  which  I  fortidden  the 
advei*ted,  namely,  that  the  contract  must  not  only  contract  with 
be  for  necessaries  suitable  to  the  husband's  fortune  Msaol^unt. 
and  degree,  but  that  the  person  making  it  must  not 
have  been  forbidden  to  contract  with  the  wife  on 
his  account. 

This  point,  indeed,  had  been  decided  long  before 
by  the  majority  of  the  judges  in  the  Exchequer 
Chamber,  in  the  case  of  Mavby  v.  Scott  (y).  The 
discussions  in  this  case  were  exceedingly  long  and 
elaborate ;  and,  as  frequently  happens  in  the  old 
reports,  the  reasons  given  in  some  instances  almost 
ludicrous  ;  for  instance,  Mr.  Justice  Twiaden,  who 
was  at  first  of  opinion  that  it  was  not  in  the  hus* 
band's  power  to  prohibit  another  from  trusting  his 

(x)  13  M.  &  W.  368.  Ed. ;    Bac  Abr.    « Barou    & 

(y)  1   Lev.  4  ;    1  Siderfin,     Feme.'* 
109  ;  2  Smith  L.  C,  375,  6th 


apart. 
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wife  for  Docessaries,  gave  as  a  reason  that,  if  be 
might  prohibit  one  person,  he  might  go  on  dobg  sc 
till  he  had  at  last  prohibited  every  one  in  England; 
and  then,  says  he,  if  we  were  to  join  the  kings 
enemies,  his  wife  must  go  to,  and  then  she  would 
be  hanged ;  which,  he  remarked,  would  be  incon- 
venient. However,  the  majority  of  the  Court  were 
of  opinion  that  the  husband  may  prohibit  a  parti- 
cular person  from  trusting  his  wife  even  for  neces- 
saries, and  that,  if  he  trust  her  in  defiance  of  that 
prohibition,  he  cannot  hold  the  husband  liabla 
Where  the  The  poDits  which  we  have  been  hitherto  cons- 

haftoand  and  i 

wifejive         dering  all  arise  in  cases  in  which  the  husband  ana 

wife  continue  to  live  together.  But  if  the  wife, 
when  she  makes  the  contract,  is  living  separate 
from  her  husband,  the  case  is  quite  different ;  and 
the  only  question  is,  whether  the  separation  is  witli 
the  husband*s  assent,  or  produced  by  the  husbands 
misconduct.  If  the  husband  drive  his  wife  fron^ 
home,  or  if  he  do  so  misconduct  himself  that  it 
is  morally  impossible  and  unreasonable  that  she 
should  continue  to  reside  in  his  house,  he  sends 
her  into  the  world  with  authority  to  pledge  his 
credit  for  her  necessary  expenses.  And  this  autho- 
rity he  cannot  revoke  or  control  by  any  notice  or 
prohibition  whatever.  "If  a  man,"  said  Lor^ 
Eldon,  in  Rawlyns  v.  Va^idyke  (z),  "  will  not  recave 
his  wife  into  his  house,  or  turns  her  out  of  door^ 

(^)  3  £sp«  250« 
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he  sends  her  with  credit  for  her  reasonable  ex- 
penses/'— "Where  a  wife's  situation  in  her  hus- 
band's house,"  sajs  Lord  Kenyon  in  Hodges  v. 
Hodges  (a),  "  is  rendered  unsafe  from  his  cruelty 
and  ill-treatment>  I  shall  rule  it  to  be  equivalent 
to  his  turning  her  out  of  the  house,  and  that  the 
husband  shall  be  liable  for  necessaries  frunished 
to  her  under  those  circumstances  "  (6),  Even  if  the 
husband  become  lunatic,  and  therefore  unable  to 
provide  his  wife  with  necessaries,  he  is  in  the 
same  situation  as  a  husband  omitting  to  furnish 
them  (c). 

In  like  manner,  if  the  husband  and  wife  mutually  where  there 
consent  to  live  apart,  she  has  a  right  to  bind  him  to*the^wiS"^* 
by  contracting  for  her  reasonable  and  necessary 
expenses  as  long  as  the  consent  continues  {d).  But 
in  those  cases  in  which  the  wife,  living  apart  from 
her  husband,  has  authority  to  bind  him  by  con- 
tracts for  necessaries,  if  he  allow  and  pay  her  a 
sufficient  maintenance,  the  authority  is  gone,  and 
her  contracts,  even  for  necessaries,  will  not-  bind 
him ;  the  reason  of  which  is,  that  the  authority  is 
given  by  law  for  the  wife's  protection,  to  save  her 
from  distress  occasioned  by  her  husband's  miscon- 
duct ;  but  if  he  make  her  a  proper  allowance,  and 


(a)  1  £sp.  441.  636. 

{b)  See  Hoidiston  v.  Smythy  (d)  Sodgkinson  v.  Fletcher, 

3  Bing.  127  ;  Boltm  v.  Pren-  4  Camp.  70 ;  Nurse  v.  Craig, 

iice,  Sir.  1214.  2  N.  R  148. 

(c)  Read  v.  Legard^  6  Ex. 

a  Q 
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pay  it^  there  is  no  such  danger  ;  and  then  cessatite 
ratione  cessat  lex.  Thus  in  Mizen  v.  Ptcfc  (e),  which 
is  one  of  the  latest  cases  on  this  subject^  the  Court 
of  Exchequer  decided  that  it  makes  no  differ^ice 
that  the  tradesman,  when  he  trusts  the  wife,  has 
no  notice  that  her  husband  makes  her  an  adequate 
allowance. 
Geneml  rule         ThuB,  vou  SCO  that  if  the  Wife  be  driven  firom 

as  to  contncU 

during  home  by  the  husband's  misconduct^  or  if  they  sepa- 

rate by  mutual  consent,  she  carries  with  her  an 
implied  authority  to  pledge  his  credit  so  long  as 
that  separation  continues,  unless  he  pay  her  an 
allowance  adequate  to  hei^  support  and  his  own 
means.  But,  when  the  separation  is  occasioned 
neither  by  his  misconduct  nor  consent,  the  case  is 
otherwise.  By  the  marriage  contract,  the  parties 
contracted  a  relation  which  gave  the  wife  certain 
rights  which  the  law  recognises.  One  of  them  is, 
that  she  is  entitled  to  be  supported  according  to 
the  estate  and  condition  of  her  husband.  If  she  is 
compelled  by  his  misconduct  to  procure  the  neces- 
sary articles  for  herself,  as,  for  instance,  if  he  drives 
her  from  his  house  or  brings  improper  persons  iiito 
it,  so  that  no  respectable  woman  could  live  there, 
he  gives  her  authority  to  pledge  his  credit  for  her 
necessary  maintenance  elsewhere,  which  means  that 
the  law  gives  that  authority  by  force  of  the  rela- 

(e)  3  M.  &  W.  481  i  John-  JoUij  v.  liees,  33  L.  J.  (C.  P.) 
eon  V.  Sumner,  27  L.  J.  (Ex.)  177;  Biffin  v.  BigneU,  31  L. 
341  j   3  H.  &  N.  261.     See     J.  (Ex.)  180 ;  7  H.  &  N.  877, 
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tion  of  husband  and  wife.  So,  if  a  husband  omit 
to  furnish  his  wife  with  necessaries  while  living 
with  him,  she  may  procure  them  elsewhere,  other- 
wise she  would  perish.  As  by  the  relation  which 
the  husband  originally  contracted,  he  undertook  to 
provide  the  wife  with  them  himself,  he  becomes 
liable  to  any  person  who  does  it  for  him  (/) :  a 
rule  which  extends  even  to  make  him  liable  for  the 
expenses  of  her  fimeral,  when  these  expenses  were 
properly  incurred  by  the  person  in  whose  house  she 
was  residing  for  justifiable  causes  {(j).  But  where 
a  married  woman  is  found  living  apart  from  her 
husband,  the  primd  facie  presumption  is,  that  it  is 
neither  in  consequence  of  his  improper  conduct  nor 
by  his  assent.  In  such  case  she  has  no  authority 
at  all  to  pledge  her  husband's  credit,  and  the  person 
who  contracts  with  her  does  so  at  his  peril  (A).  It 
always  lies  on  the  person  who  gave  her  credit  to 
show  what  were  the  circumstances  under  which 
they  separated  (i). 

It  only  remains  to  observe  that,  where  the  wife,  what  aw 

•  i»  al        •  i.  1  !>•  I.   neccMarics  for 

m  consequence  of  the  circumstances  under  which  the  wife, 
she  separated  from  her  husband,  has  authority  to 
bind  him  by  contracts,  those  contracts  must  be  for 

(/)  Emd  V.  Legardy  C  Ex.         Qi)  Hardle  v.  Gnuit,  8  Car. 

63  7,  per  ilWe;ww,  B.  &  P.  512  ;  Morris  v.  Martin^ 

(g)  Ambrose    v.    Harrison,  Str.  647. 
20  L.  J.  (C.  P.)  135  ;  10  C.         (/)  Reed  v.  Moore,  5  Car. 

B.  776 ;  Bradshaw  v.  Beard,  &  P.    200 ;    Mainicaring    v. 

31  L.  J.  (C.  P.)  273  \  12  C.  Leslie,  M.  &  M.  18 ;  Edicards 

B.,  K  S.  344.  V.  TowelU,  5  M.  &  G.  624. 
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necessaries  suitable  to  his  rank  and  means.  What 
are  such  necessaries,  is  a  question  which  of  course 
turns  on  the  pai*ticular  circumstances  of  eadi 
case(£).  There  are  two  modem  cases  involving 
rather  singular  questions  :  Turner  v.  Roches  {l\  and 
Grindell  v.  Godmond  (m).  In  Turner  v.  Rookes 
the  husband  and  wife  were  living  separate  by  con- 
sent, under  a  deed  of  separation,  by  which  she  had 
a  sepamte  maintenance  of  £112.  a  year;  so  that 
as  long  as  that  was  paid,  she  would  have  no  autho- 
rity to  bind  the  husband  for  necessaries  of  an  ordi- 
nary description ;  but  it  appeared  that  the  husband 
had  used  threats  of  violence  towards  her,  which 
occasioned  her  so  mtich  alarm  that  she  thougM  it 
necessary  to  exhibit  articles  of  the  peace  against 
him.  In  order  to  do  this,  she  was  obliged  to  emr 
ploy  an  attorney ;  and  not  being  able  to  pay  his 
bill  of  costs,  he  brought  his  action  to  recover  it 
against  the  husband.  The  Court  held  that  the 
proceeding  was  necessary  for  the  wife's  safety;  and, 
therefore,  that  she  had  a  right  to  bind  the  husband 
by  contracting  for  it ;  and  that,  though  the  main- 
tenance allowed  her  might  be  siifficient  for  ordinary 
purposes,  yet  this  was  an  extraordinary  contingency 
not  likely  to  have  been  contemplated  in  aiTanging 
the  amount  of  maintenance,  and  which  therefore 
Was  not  covered  by  it ;  and  they  held  the  hiLsband 

(Ar)  Hunt  v.  De  Blaqmere,         (l)  10  A.  «fc  E.  47. 
6  Bing.  550;  Ewers  v.  Hut-         {m)  5  A,  A  E.  755. 
tan,  3  £sp.  255. 
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liable,  as  having,  through  his  wife,  employed  the 
attorney  to  exhibit  articles  of  the  peace  against 
himself. 

The  other  cause  was  one  in  which  the  husband 
had  assaulted  and  ill-treated  his  wife,^  who  preferred 
an  indictment  against  liim  at  the  Beverley  sessions,  • 
upon  which  he  was  convicted,  and  sentenced  to 
twelve  months'  imprisonment,  and  a  fine  of  £50. 
The  attorney,  who  conducted  the  prosecution, 
thinking,  very  correctly,  that  if  he  carried  it  on 
without  funds,  he  would  have  no  remedy  against 
any  one,  required  money  in  hand,  which  the  lady 
borrowed  from  her  brother,  and  he  brought  an 
action  against  the  husband  to  be  reimbursed ;  but 
the  Court  thought  that,  though  it  might  be  neces- 
sary that  she  should  exhibit  articles  of  the  peace 
for  her  own  personal  security,  -yet  that  it  could  not 
be  necessary  that  she  should  assume  the  ofiensive, 
and  prefer  an  indictment  against  him,  and,  conse- 
quently, that  the  plaintiff  was  not  entitled  to  re- 
cover. In  the  last  case  upon  this  subject,  the  costs 
of  a  proctor  employed  by  a  wife  to  prosecute  a  suit 
in  the  Ecclesiastical  (^urt  against  her  husband  for 
a  divorce  a  mensa  et  thoro^  on  the  ground  of  cruelty* 
were  held  to  be  recoverable  against  the  husband,  as 
a  necessary,  if  it  appear  that  there  were  reasonable 
grounds  for  instituting  such  a  euit.  If  the  wife 
indict  her  husband  for  an  assault,  he  is  not  liable 
for  the  costs  of  the  prosecution,  and  rightly  so, 
because  that  is  not  a  proceeding  for  her  protection^ 


4r>4 
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but  for  the  puuiahment  of  the  husband.  But  a 
divorce  a  mensa  ei  thora^  on  the  ground  of  cmelty. 
is  a  proceeding  for  her  protection,  and  as  she  has  do 
property  of  her  own,  she  can  have  no  redrees  unless 
she  is  able  to  pledge  her  husband's  credit  (n). 
Oeneiii  nie.        The  whde  of  this  brandi  of  the  law  may  be 

shortly  summed  up  thus :  while  a  wife  continues  t>^ 
live  with  ht  r  husband,  the  presumption  is  that  she 
has  authority  to  bind  him  by  contracting  for  nece?- 
but  that  presumption  is  subject  to  be  r^ 


sanes 


Remedies  bj 
which  con* 
tncU  maj  be 
enforced. 


butted.  When  she  is  living  separately  from  him, 
the  presumption  is  that  she  has  no  such  authoritj ; 
but  that  presumption  also  is  subject  to  be  rebutteJ, 
by  showing  that  the  separation  was  by  consent^  or 
occasioned  by  the  husband  s  misconduct ;  in  which 
cases,  if  he  leave  her  without  "adequate  fimds  for 
her  support^  she  has  -a  right  to  pledge  his  credit  by 
contracting  for  necessaries. 

I  have  now  gone  through  the  subject  which  I 
proposed  at  the  commencement  of  these  lecturen* 
with  the  exception  of  the  last  point.  I  have  men- 
tioned the  different  sorts  of  contracts,  the  pecu- 
liarities of  those  by  record,  by  writing  sealed  anfl 
delivered  and  writing  not  under  seal ;  of  the  con- 
sideration which  a  simple  contract  requires  to 
support  it ;  of  the  eflfect  of  illegality,  whether  by 
common  or  statute  law,  in  invalidating  contracts ; 
of  the  competency  of  the  parties,  and  of  the  rules 

(;i)  Brown  x,  Ackroyd^   25      819;  per  Lord  C(nw?7>^/ii  ^- '^• 
L.  J.  (Q.  B.)  193;  5  E.  &  B, 
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which  govern  contracts    entered    into    by  those 
parties  through  the  medium  of  agents. 

It  remains  to  point  out,  in  a  few  words,  the 
remedies  by  which  the  observance  of  contracts  may 
be  enforced,  and  their  non-observance  punished. 
Now,  I  say  nothing  about  the  remedy  in  Courts  of 
equity.  Thet^e  a  specific  performance  may,  as  you 
know,  in  many  cases  be  compelled ;  there  was  no 
such  thing  as  a  specific  performance  to  be  had  in  a 
Court  of  law,  except  in  the  cases  to  which  the  writ 
of  mandamits  was  applicable,  which  could,  however,  Mandamtn. 
never  be  obtained  when  there  was  any  other 
remedy.  Now,  however,  by  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict.  c.  125,  a  68), 
the  plaintiff  in  any  action  in  any  of  the  superior 
Courts,  except  replevin  and  ejectment,  may  in- 
dorse upon  the  writ  and  copy  to  be  served  a  notice 
that  the  plaintiff  intends  to  claim  a  writ  of  man^ 
damuSf  and  the  plaintiff  may  thereupon  daim 
in  the  declaration,  either  together  with  any  other 
demand,  which  may  now  be  enforced  in  such 
action,  or  separately,  a  writ  of  mandamus  com- 
manding the  defendant  to  fulfil  any  duty,  in  the 
fiilfilment  of  which  the  plaintiff  is  personally  in- 
terested. 

S.  69.  The  declaration  in  such  action  shall  set 
forth  sufficient  grounds  upon  which  such  claim  is 
founded  ;  and  shall  set  forth  that  the  plaintiff  is 
personally  interested  therein ;  and  that  he  sustains, 
or  may  sustain,  damage  by  the  non-performance  of 
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such  duty ;  and  that  performauoe  thereof  has  beeu 
demanded  and  refused  or  n^lected. 

S.  70.  The  pleadings  and  other  proceedings  in 
any  action  in  which  a  writ  of  mandamus  is  claimed 
shall  be  the  same  in  all  respects  as  nearly  as  may 
be,  and  costs  shall  be  recoverable  by  either  party  as 
in  an  ordinary  action  for  the  recovery  of  damages. 

S.  71.  In  case  judgment  shall  be  given  to  the 
plaintiff  that  a  mandamus  do  issue^  it  shall  be 
lawful  for  the  Court  in  which  such  judgment  is 
given,  if  it  shall  see  fit,  besides  issuing  execution  in 
the  ordinary  way  for  the  costs  and  damages^  also  to 
issue  a  preremptory  writ  of  mandamus  to  the  de- 
fendant^ commanding  him  forthwith  to  perform  tlie 
duty  to  be  enforced. 

S.  72.  The  writ  need  not  recite  the  declaration 
or  other  proceedings,  or  the  matter  therein  stated* 
but  shall  simply  command  the  performance  of  the 
duty,  and  in  other  respects  shall  be  in  the  form  of 
an  ordinary  writ  of  execution,  except  that  it  shall 
be  directed  to  the  party  and  not  to  the  sherifl^  and 
may  be  issued  in  term  or  vacation,  and  returnable 
forthwith;  and  no  return  thereto,  except  that  of 
compliance,  shall  be  allowed ;  but  time  to  return 
it  may,  upon  sufficient  grounds,  be  allowed  by 
the  Court  or  a  judge,  either  with  or  without 
terms. 

S.  73.  The  writ  of  mandamus  so  issued  as  afore- 
said shall  have  the  same  force  and  effect  as  a 
peremptory  writ  of  Tuandamus  issued  out  of  the 
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Court  of  Queen's  Bench,  and  in  case  of  disobedience, 
may  be  enforced  by  attachment. 

S.  74.  The  Cotuii  may,  upon  application  by  the 
plainti£^  besides  or  instead  of  proceeding  against 
the  disobedient  party  by  attachment,  direct  that 
the  act  required  to  be  done  may  be  done  by  the 
plaintiff  or  some  other  person  appointed  by  the 
Court  at  the  expense  of  the  defendant ;  and,  upon 
the  act  being  done,  the  amount  of  such  expense 
may  be  ascertained  by  the  Court,  either  by  writ  of 
inquiry  or  reference  to  a  Master,  as  the  Court  or 
Judge  may  order ;  and  the  Court  may  order  pay- 
ment of  the  amount  of  such  expenses  and  costs^  and 
enforce  payment  thereof  by  execution. 
.  S.  78.  The  Court  or  a  Judge  shall  have  power, 
of  they  or  he  think  fit  so  to  do,  upon  the  applica- 
tion of  the  plaintiff  in  any  action  for  the  detention 
if  any  chattel,  to  order  that  execution  shall  issue 
for  the  return  of  the  chattel  detained,  without 
giving  the  defendant  the  option  of  retaining  such 
chattel  upon  paying  the  value  assessed ;  and  that^ 
if  the  said  chattel  cannot  be  found,  and  unless  the 
Court  or  a  Judge  should  otherwise  order,  the  sheriff 
shall  distrain  the  defendant  by  all  his  lands  and 
chattels  in  the  said  sheriff's  bailiwick,  till  the  defen- 
dant render  such  chattel ;  or,  at  the  option  of  the 
plainti£^  that  he  cause  to  be  made  of  the  defen- 
dant's goods  the  assessed  value  of  such  chattel ; 
provided  that  the  plaintiff  shall,  either  by  the  same 
or  a  separate  writ  of  execution,  be  entitled  to  have 
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made  of  the  defendant's  goods,  the  damages^  cost<w 
and  interest  in  such  action, 
ii^imoiioii.  S.  79.  In  all  cases  of  breach  of  contracts^  or 

other  injury,  where  the  party  injured  is  entitled  to 
maintain  and  has  brought  an  action,  he  may,  in 
like  case  and  manner  as  hereinbefore  provided 
with  respect  to  mandamus,  claim  a  writ  of  injuiic- 
tion  against  the  repetition  or  continuance  of  such 
breach  of  contract  or  other  injury,  or  the  committal 
of  any  breach  of  contract  or  injury  of  a  like  kind, 
arising  out  of  the  same  contract  or  relating  to  the 
same  property  or  right ;  and  he  may  also,  in  the 
same  action,  include  a  claim  for  damages  or  other 
redress. 

S.  80.  The  writ  of  summons  in  such  action  shall 
be  in  the  same  form  as  the  writ  of  summons  in  any 
personal  action ;  but  on  every  such  writ  and  oopv 
thereof,  there  shall  be  indorsed  a  notice  that^  in 
default  of  appearance,  the  plaintiff  may,  besides  pro- 
ceeding to  judgment  and  execution  for  damages 
and  costs,  apply  for  and  obtain  a  writ  of  injunc- 
tion. 

S.  81.  The  proceedings  in  such  action  shall  be 
the  same,  as  nearly  as  may  be,  and  subject  to  the 
like  control,  as  the  proceedings  in  an  action  to 
obtain  a  mandamiis  under  the  provisions  herein- 
before contained  ;  and  in  such  action  judgment 
may  be  given  that  the  writ  of  injunction  do  or  do 
not  issue,  as  justice  may  require ;  and  in  case  of 
disobedience,  such  writ  of  injunction  may  be  en- 
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forced  by  attachment  by  the  Court,  or,  when  such 
Court  shall  not  be  sitting,  by  a  Judge. 

S.  82.  It  shall  be  lawful  for  the  plaintiff  at  any 
time  after  the  commencement  of  the  action,  and 
whether  before  or  after  judgment,  to  apply  ex  parte 
to  the  Court  or  a  Judge  for  a  writ  of  injunction  to 
restrain  the  defendant  in  such  action  from  the  repe* 
tition  or  continuance  of  the  wrongful  act  or  breach 
of  contract  complained  of,  or  the  committal  of  any 
breach  of  contract  or  injury  of  a  like  kind  arising 
out  of  the  same  contract,  or  relating  to  the  same 
property  or  right ;  and  such  writ  may  be  granted 
or  denied  by  the  Court  or  Judge,  upon  such  terms 
as  to  the  duration  of  the  writ,  keeping  an  account, 
giving  security,  or  otherwise,  as  to  such  Court  or 
Judge  shall  seem  reasonable  and  just ;  and  in  case 
of  disobedience,  such  writ  may  be  enforced  by 
attachment  by  the  Court,  or,  when  such  Court 
shall  not  be  sitting,  by  a  Judge.  Provided  always, 
that  any  order  for  a  writ  of  injunction  made  by  a 
Judge,  or  any  writ  issued  by  virtue  thereof,  may  be 
discharged  or  varied  or  set  aside  by  the  Court  on 
application  made  thereto  by  any  party  dissatisfied 
with  such  order. 

It  is  clear,  therefore,  that  injustice  may  now  in 
many  cases  be  prevented,  where  formerly  it  could 
only  be  inadequately  compensated  by  damages.  The 
new  remedies  thus  given  are,  we  see,  a  statutory 
mandamus  to  perform  a  duty,  the  specific  delivery 
of  chattels  detained  by  the  defendant,  and  an  in- 
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junction  agamst  the  repetition  or  continuance  of 
breach  of  contract  or  other  injuiy,  or  the  committal 
of  any  breach  or  injtuj  of  a  like  kind.  But  it  has 
been  held  by  the  Court  of  Queen's  Bench  to  be 
quite  clear  that  the  statute  did  not  intend  to  give 
a  Court  of  Common  Law  the  power  to  decree 
specific  performance  of  a  private  contract;  and 
where  the  duty  sought  to  be  enforced  by  a  man,' 
damns  arises  merely  upon  a  personal  contract^  to 
grant  a  manda/mus  would  be  in  effect  to  decree 
specific  performance  of  such  a  contract  (o).  Wh^*, 
therefore,  the  plaintiff  agreed  to  let^  and  the  defen- 
dant to  take,  a  certain  house  upon  lease  for  seven 
years  from  a  day  ensmng,  the  lease  to  be  prepared 
at  defendant's  expense  and  executed  within  three 
months,  and  thereupon  the  plaintiff  did  prepare  the 
lease,  but  the  defendant  refused  to  execute  it^  upon 
which  the  plaintiff  sued  him,  and  in  his  dedaratioii 
claimed  a  writ  of  mandamus  according  to  section 
68,  supra,  the  Court  held  that  the  Common  Law 
Procedure  Act  did  not  extend  to  enforce  this  duty, 
which  arose  out  of  a  contract  merely  personal  (j:^}. 
But  where  the  duty  does  not  arise  fix)m  a  merely 
personal  contract,  but  under  a  statute  or  a  Hojal 
charter,  and  the  act  to  be  done  is  one  in  which  the 
public  as  well  as  the  plaintiff  are  int^^ested,  then 
the  statute  clearly  applies.      Therefore,   where  a 

(o)  Norris  v.  triHli  Land  (jp)  Benwn  v.  Paul^  25  L 
Company,  27  L.  J.  (Q,  B.)  J.  (Q.  B.)  274;  6  E.  &  R 
115;  8E.&B.  512.  273,  «.  C. 


REMEDIES.  461 

company  was  incorporated  by  Royal  chart<er,  which 
required  that  provision  should  be  made  in  the 
deed  of  settlement  for  the  due  registration  of  the 
shareholders^  and  the  deed  did  not  provide  that  a 
register  of  shareholders  should  be  regularly  kept 
and  that  the  personal  representative  of  a  deceased 
shareholder  should  be  entitled  to  be  registered 
as  the  owner  of  his  shares  on  performing  certain 
conditions;  such  representative^  having  performed 
those  conditions,  brought  an  action  against  the 
company  for  not  registering  him,  and  claimed  in  his 
declaration  a  inandamtis  to  the  company  to  put 
him  on  the  register  :  the  Court  held  that  the  plain- 
tiff was  entitled  to  this  mandamtis  by  virtue  of 
section  68  {q).  In  this  case,  the  company,  being 
incorporated  by  charter,  wrongfiiUy  refused  to  re- 
gister the  plaintiff  as  a  shareholder,  which  they 
were  bound  to  do  pursuant  to  the  deed  of  settle- 
ment executed  in  compliance  with  the  charter; 
there  was,  therefore,  a  public  duty  to  be  done,  and 
a  personal  grievance  to  be  redressed.] 

It  has  been  thought  that  the  niandamm  given  by 
this  statute  can  be  granted  only  in  respect  of  such 
duties  as  might  have  been  enforced  by  the  preroga- 
tive writ  of  mandamits ;  but  it  rather  seems  that 
is  not  to  be  confined  to  such  cases  (r). 

There  can  be  no  doubt  that  very  important 
changes  of  practice  will  follow  these  alterations  in 

(q)  Nam's  t.  Irish  Land  (r)  Benson  v.  Paul,  snpra ; 
Company f  supra.  Bush  y.  Beavan,  32  L.  J.  £x.  54. 
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the  power  of  the  courts  of  law.  But  at  preseut 
too  little  illustration  of  these  enactments  has  been 
derived  from  adjudged  cases  to  justify  the  expecta- 
tion that  any  profitable  comments  could  be  wik 
upon  them  within  the  limited  scope  of  tte 
book. 
Bemedy  «i  The  Ordinary  remedy  in  a  court  of  law  for  breadi 

•cUon.  of  contract  still  is  by  action^  and  there  are  distinct 

forms  of  action  applicable  to  the  breach  of  distinct 
species  of  contract. 
SdrtfaoM  If  the  contract  be  by  record,  the  remedy  is  bj 

on  oontiacU  .  •  .  .  ,  _j 

bj  record.        wnt  of  scirefacids,  which  lies  only  upon  a  recom 

and  which  has  obtained  its  name  from  the  IaIdi 
words  it  formerly  contained,  commanding  the  shenn 
to  make  the  defendant  know  that  the  Court  com- 
manded his  appearance  to  answer  why  execution 
should  not  issue  against  him.  But^  in  the  cas^ 
in  which^  by  reason  of  lapse  of  time  or  change  ci 
parties  since  a  judgment  had  been  obtained,  and 
the  proceeding  was  formerly  by  scu  /a.^  the  parties 
may  now  have  the  same  benefit  by  a  suggestion 
entered  by  leave  of  the  Court  upon  the  roll,  or  by  a 
writ  of  revivor.  This  is  by  virtue  of  the  Common 
Law  Procedure  Act>  1852,  15  &  16  Vict.  c.  7t\ 
ss,  128,  129. 

If  the  record  create  a  debt,  that  is,  render  a  sum 

certain  payable  by  the  one  party  to  the  other,  aii 

action  of  debt  will  lie  to  enforce  payment,  if  tk" 

plaintiff  prefer  that  form  of  proceeding  to  a  sa^'^ 

facias. 
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The  action  of  debt  lies  in  every  case  where  there  The  action  of 

debt 

is  a  liquidated  pecuniary  duty  from  one  person 
to  another.  In  such  case  judgment  by  default  is 
final  (s). 

If  the  contract  be  by  deed,  the  remedy  is  by  Action  of 
action  of  covenant,  which  lies  to  enforce  a  contract 
by  deed,  for  which  it  is  the  only  remedy  at  common 
law,  unless  the  contract  be  for  payment  of  a  liqui- 
dated sum,  in  which  case,  as  I  have  abeady  said, 
the  plaintiff  may,  if  he  prefer  it,  maintain  an 
action  of  debt.  If  the  contract  be  neither  by  record  Action  of 
nor  by  deed, — j£,  in  other  words,  it  be  a  simple 
contract,  either  reduced  to  writing,  or  by  mere 
words  without  writing, — the  remedy,  unless  it  be 
for  payment  of  a  fixed  sum  of  money,  in  which 
case  debt  also  will  lie,  is  by  an  action  of  assumpsit. 
This  was  originally  a  sort  of  action  of  trespass 
upon  the  case,  and  was  called  assumpsit  from  the 
words  *' undertook  and  promised,"  which  always 
appeared  in  the  declaration.  When  the  Uniformity 
of  Process  Act  {()  was  passed,  the  schedule  con- 
tained a  form  of  writ  in  which  it  was  described  as 
an  action  on  promises ;  in  consequence  of  which  it 
is  now  most  commonly  denominated  an  action  on 
promises.  It  is  the  great  remedy  upon  the  breach 
of  simple  contracts. 

There  is^  besides,  a  sort  of  action  called  an  action  Action  of 
of  accounty  which  was  for  a  long  time  almost  com-  "^^'^ ' 

(if)  Coininon  Law  !t^rocediu:e     76,  s.  93. 
Act,  1862,  16  &  16  Vict  c.         (0  2  &  3  Will.  4,  c.  39. 
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pletely  obfiolete  and  disused,  but  afterwards  rose 
again  into  some  importance  in  consequence  of  a 
decision  of  the  Court  of  Exchequer  (u).     But  this 
species  of  action  has  now  become  totally  disiisedL 
in  consequence  partly  of  the  greater  use  now  made 
of  arbitration,  but  chiefly  in  consequence  of  the 
provision    in  the  Common  Law    Procedure  Act, 
1854  (a?),  that  if,  after  a  writ  has  been  issued,  it  W 
made  to  appear  to  the  satisfaction  of  the  Court  or  a 
Judge,  upon  the  application  of  either  party,  thai 
the  matter  in  dispute  consists  wholly  or  in  part  o: 
matters  of  mere  account,  which  cannot  conveniently 
be  tried  in  the  ordinary  way,  the  Court  or  Judge 
may  decide  such  matter  in  a  summary  manner,  or 
order  that  such  matter,  either  wholly  or  in  part,  Ix 
referred  to  an  arbitrator  ;  and  the  decision  or  ordt: 
of  the  Court  or  Judge,  or  the  award  or  certificate 
of  such  referee,  shall  be  enforceable  by  tbe  same 
process  as  the  finding  of  a  jury  upon  the  matters 
referred. 

Now,  these  being  the  remedies  by  which  coh- 
tracts  are  enforced  in  courts  of  law,  the  next  quet=- 
tion  is,  as  to  the  time  within  which  those  remedie? 
are  to  be  pursued :  and  those  times  depend  upcr 
the  provisions  of  the  Acts  of  Parliament  which  wc 
call  Statutes  of  Limitation, 
The  policy  of  The  policy  of  the  Legislature  in  enactingr  such 
limiiAtion.       statutcs,  and  thereby  constituting  a  time  after  tlte 

(w)  Inglis  V.  Halffh,  8  M.  (a:)  17  &  18  Vict  c^    VJ^ 

&  W.  769,  8.  3. 


LIMITATION.  465 

lapse  of  which  engagements  shall  be  no  longer 
capable  of  being  enforced,  has  always  been  con- 
sidered unexceptionable. 

When  you  find  a  debt  or  an  engagement  exist- 
ing after  the  lapse  of  a  long  period  of  time,  it  is 
possible,  indeed,  that  strict  justice  may  require  its 
enforcement,  but  it  is  ^Iso  possible  that  great  injus- 
tice may  be  done  by  enforcing  it.  Suppose,  for 
instance,  an  executor  finds  a  bond  forty  years  old 
in  his  testator's  repository,  it  may  be  that  the  prin- 
cipal and  interest  axe  due  and  unpaid,  but  it  may 
also  be  that  they  have  been  paid ;  or  that  great 
part  has  been  paid,  and  that  the  vouchers  have 
been  lost ;  or  it  may  be  that  the  bond  was  deposited 
with  the  testator  as  a  collateral  security,  and  that 
no  liability  ever  in  reality  accrued  upon  it,  but 
that  the  obligee  forgot  to  reclaim  it  or  died  pending 
the  suretyship,  leaving  his  representatives  in  ignor- 
ance of  the  transaction.  It  may  be  quite  impos- 
sible, after  the  lapse  of  forty  years,  to  prove  this. 
Indeed,  it  may  be  in  the  knowledge  of  no  person 
living.  Now,  there  would  be  the  greatest  hardship 
in  calling  upon  a  man,  after  the  lapse  of  an  in- 
definite space  of  time,  to  defend  himself  against 
such  a  demand ;  but  there  is  no  great  hardship 
imposed  on  the  obligee  by  requiring  him  to  enforce 
his  claim  within  a  reasonable  time,  if  he  intend  to 
enforce  it  at  alL 

Laws  limiting  suits  are  founded,  says  Story,  on 
the  noblest  policy.     They  are  statutes  of  repose,  to 

n  H 
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quiet  titles,  to  suppress  frauds,  and  to  supply  the 
deficiency  of  proo&,  arising  from  the  ambiguity 
and  obscurity  or  the  antiquity  of  transactions 
They  proceed  upon  the  presumption  that  claims 
are  extinguished,  or  ought  to  be  held  extinguished, 
whenever  they  are  not  litigated  in  the  proper 
forum  ^itMu  the  prescribed  period.  They  taJ^e 
away  all  solid  groimds  of  complaint,  because  they 
rest  on  the  negligence  or  l<iches  of  the  plaintiff  him* 
self.  They  quicken  diligence,  by  making  it  in  some 
measure  equivalent  to  right.  They  discourage  litiga- 
tion, by  burying  in  one  common  receptacle  all  the 
accumulation  of  past  times  which  are  unexplained 
and  have  now  by  lapse  of  time  become  inexplicable. 
It  has  been  said  by  John  Yoet,  with  singular  fdi- 
city,  that  controversies  are  limited  to  a  fixed  period 
of  time,  lest  they  should  be  immortal  while  men 
are  mortal  (y). 

This,  then,  is  the  policy  of  the  Statutes  of  limi- 
tation— to  prevent  obsolete  claims  from  beings  raked 
up.  And  now  as  to  the  time  which  the  Legislature 
has  appointed  for  the  purpose  of  puimuBg  the 
seveml  remedies  of  which  I  have  spoken. 
Limit  as  to  With  regard  to  acWefacids^  there  was,  for  a  long 
while,  no  limitation  imposed  by  statute  to  the  com* 
mencement  of  that  proceeding ;  but  now,  by  3  &  4 
Will  IV.  c.  42,  s.  3,  a  scire  facias  on  a  recognizajice 
must  be  sued  out  within  twenty  years.     After  the 

(y)  Story,  Conflict  of  Laws,  8.  576. 
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recovery  of  a  judgment,  and  during  the  lives  of  the 
parties  to  it,  execution  may  issue  within  six  years, 
without  reviving  the  judgment :  15  A;  16  Vict. 
c.  76,  s.  128.  Afterwards  the  judgment  must  be 
revived  by  writ  of  revivor,  sect.  129.  This  writ,  if 
the  judgment  be  less  than  ten  years  old,  does  not 
need  any  rule  or  order  to  authorise  its  issue  ;  but 
if  the  judgment  be  more  than  ten  years  old,  a  rule 
of  Court  or  Judge's  order  is  necessary ;  and  if  more 
than  fifteen  years  old,  a  rule  to  show  cause. 

An  action  of  debt  founded  upon  a  contract  made  Limit  as  to 

"ijj  j/»  1  i»j.x  T«ij«         action  of  debt 

by  deed  was  not  formerly  subject  to  any  amitation  on  deed, 
in  respect  of  the  time  within  which  it  might  be 
commenced :  not  that  you  are  to  suppose  that  there 
was  practically  no  security  against  an  obsolete 
claim  founded  on  a  deed,  for  the  Courts  had  intro- 
duced a  presumption  that  such  claims  were  satisfied 
after  the  lapse  of  twenty  years :  and  if  no  evidence 
of  any  acknowledgment  of  the  existence  of  the 
claim  appeared  to  have  taken  place  within  that 
time,  they  recommended  the  jury  to  presume  pay- 
ment or  a  release,  as  the  nature  of  the  case  hap- 
pened to  require ;  but  there  was  no  statute  which 
could  be  pleaded  in  bar  of  such  action  until  the  3 
&  4  Will  IV.  c.  42,  the  3rd  section  of  which  esta- 
blishes the  limitation  of  twenty  years,  and  is  as 
follows : — 

*'  That  all  actions  of  debt  for  rent  upon  an  inderi' 
tare  of  demise^  all  actions  of  covenant  or  debt  upon 
any  bond  or  other  specialty,  and  all  actions  of  debt 

hh2 
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or  scire  facias  upon  any  recognizance,  and  also  all 
actions  of  debt  upon  any  award  where  the  submis- 
sion is  not  by  specialty,  or  for  any  fine  due  in  res- 
pect of  any  copyhold  estates,  or  for  any  escapey  or 
for  money  levied  on  anyjieri  faciasy  and  all  a^jtions 
for  any  penalties,  damages,  or  sums  of  money  given 
to  the  party  grieved^  by  any  statute  now  or  here- 
after to  be  in  force,  that  shall  be  sued  or  brought 
at  any  time  after  the  end  of  the  present  se^ion  of 
Parliament,  shall  be  commenced  and  sued  within 
the  time  and  limitation  hereinafter  expressed,  and 
not  after ;  that  is  to  say,  the  said  actions  of  debt 
for  rent  upon  any  indenture  of  demise  or  covenant, 
or  debt  upon  any  bond  or  other  specialty,  actions 
of  debt  or  scire  facias  upon  recognizance,  withk 
ten  years  after  the  end  of  this  present  session,  [a.  d. 
1833,]  or  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after^ 
When  the  It  will  be  observed  that  the  periods  of  limitation 

limitation       begin  to  run  from  the  accruing  of  the  cause  of  such 

runs  froni*  •  •  i/«i*  i** 

actions  or  suits ;  and  lor  this  reason,  where  it  is 
sought  to  investigate  the  question  when  a  cause  of 
action  has  accrued,  recourse  is  very  commonly  had 
to  the  decisions  upon  the  Statutes  of  Limitation. 
To  an  action  of  debt  on  a  bond,  the  defendant 
pleaded  that  the  cause  of  action  did  not  accrue  at 
any  time  within  twenty  years  next  before  the  com- 
mencement of  the  suit,  and  the  issue  raised  for 
trial  was  upon  a  traverse  of  this  averment.  On  the 
bond  being  produced  at  the  trial,  it  appeared  to  be 


LIMITATION.  469 

a  post  obit  bond,  and  it  was  proved  that  the  party 
upon  whose  death  the  sum  secured  thereby  was 
made  payable  died  within  twenty  years.  It  was 
held  that  the  verdict  ought  to  be  for  the  plain- 
tiff (z).  "  What  does  the  Legislature  mean,"  said 
Wilde^  C.  J.,  "  by  the  cause  of  action.  The  object 
of  the  Statute  of  Limitations  was  to  prevent  parties 
being  harassed  by  stale  demands,  brought  forward 
against  them  at  a  period  when  all  their  witnesses 
might  reasonably  be  presumed  to  be  dead,  and 
when  the  circumstance  of  the  plaintiflTs  having  lain 
by  so  long  without  challenging  them  to  make 
payment,  afforded  fair  ground  for  presuming  that 
the  debt  had  been  paid.  The  Legislature  thought 
twenty  years  a  convenient  period,  beyond  which  the 
obligor  in  a  bond  ought  to  be  relieved  from  the 
necessity  of  preserving  evidence  in  discharge  of  his 
liabiHty.  Bearing  in  mind,  therefore,  that  the  sole 
object  of  the  Legislature  was  to  discharge  parties 
from  demands  that  might  and  ought  to  have  been 
enforced  at  an  earlier  period,  we  have  plain  means 
of  ascertaining  the  intention  with  which  they  used 
the  words  ^  cause  of  action,'  that  is,  a  cause  of 
action  capable  of  being  enforced.  We  must  read 
the  words  *  debt'  and  '  cause  of  action'  in  the  plea, 
in  the  same  sense  in  which  the  statute  makes  such 
a  plea  a  bar  to  the  action.  What  then  is  the  mean- 
ing of  this  plea  1   That  the  action  might  have  been 

(z)  Tucket/  V.  Hawkins,  4  C.  B.  655. 
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brought  more  than  twenty  years  before  it  was 
brought."  Now,  inasmuch  as  the  non-commenoe- 
ment  of  the  action  within  twenty  years  is  a  matto 
which  the  defendant  is  privileged  to  set  up  as  a 
defence,  and  the  plaintiff  meets  that  by  replying 
"  that  the  cause  of  action  did  accrue  within  twenty 
years,**  the  accruing  of  the  cause  of  action  being 
the  point  from  which  the  time  begins  to  run  within 
which  an  action  may  be  brought,  the  Court  held, 
that  even  the  concealment  of  the  ficcruing  of  the 
cause  of  action  does  not  prevent  this  time  from 
beginning  to  run  from  the  same  pointy  and  that 
even  the  fraudulent  concealment  of  the  fact  will 
not  prevent  the  period  of  limitation  from  elaps- 
ing (a).  Tn  the  Courts  of  Chancery  (6),  in  most 
cases,  this  injustice  would  be  prevented, — a  differ- 
ence in  the  administration  of  the  law,  arising  from  the 
different  Inodes  of  administering  relief,  which  have 
hitherto  prevailed  in  those  Courts.  But  if  a  bond 
be  conditioned  to  do  various  things,  the  first  breach 
of  one  of  those  conditions  is  not^  as  will  readily  be 
supposed,  such  an  accruing  of  the  cause  of  action 
on  the  bond  as  will  prevent  the  obligee  from  suing 
for  subsequent  breaches  of  the  obligation  to  do 
other  of  those  things,  aiiy  more  than  it  would  be 

(a)  Imperial   Oas    Co,    v.  Q))  Blair    r.   Bramiey,   1^ 

London    Gas    Co,,   23   L.  J.  L.  J.  (Ck)  105  j  5  Hare,  542, 

(Ex.)  303  ;  10  Ex.  39,  B.  C.  S.  C, ;  Sinith  v.  Pocockc,  22 

See  Hunter  v.  Gibbons,  26  L.  L.  J.  (Ch.)  545 ;  sed  q^iwre. 
J.  (Ex.)  1 ;  1  H.  8d  If.  469. 
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confined  to  that  period  from  the  first  breach  of  a 
covenant  to  do  such  things  (c). 

The  action  of  covenant  is  liable  to  the  same  Limit  aa  to 
observations  as  the  action  of  debt  founded  on  a  wYe^nt?^ 
deed ;  the  same  section  of  3  A;  4  Will.  IV.  c.  42, 
has  (as  you  will  observe)  applied  the  limitation  of 
twenty  years  to  it  also. 

Now,  from  these  limitations  thus  introduced  by  Exeeptione. 
3  &  4  Will.  IV.  c.  42,  there  are  certain  excepted 
cases. 

In  the  first  place,  by  the  4th  section  of  the  Act, 
if  the  person  entitled  to  bring  the  action  be  an 
infant,  a  married  woman,  an  insane  person,  or 
beyond  the  seas  at  the  time  when  the  right  of 
action  accrues,  the  time  runs  not  from  the  accrual 
of  the  right  of  action,  but  from  the  removal  of 
disability,  as  it  is  called. 

In  the  second  place,  if  the  defendant  be  beyond 
seas^  the  time  runs  from  his  return :  that  is  also  by 
the  Act. 

In  the  third  place,  if  an  acknowledgment  of  the 
Kability  be  given  in  writing,  signed  by  the  person 
liable  or  his  agent,  the  time  runs  from  the  date 
of  that  acknowledgment.  This  is  by  sect.  5.  It  is 
important,  therefore,  to  ascertain  what  is  sufficient 
to  constitute  such  an  acknowledgment.  It  is  re- 
quired by  the  statute  to  be  made  by  writing,  signed 
by  the  party  liable  by  vritue  of  such  indenture, 

(c)  Sanders  v.  Coward^  16  M.  A  W.  66. 
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specialty,  or  recognizance,  or  by  his  agent.  ^^  i^<^^ 
the  acknowledgnieiit  is  expregdy  made  for  uc 
puq>vse  of  preventing  the  operation  of  the  statutt^, 
no  diflSculty  arises.  But,  where  admisaoDS  have 
been  made  for  other  purposes,  and  it  is  sought  tj 
convert  them  into  equivalents  for  the  admowleoj- 
nient  required  by  the  statute,  some  nicety  occurs. 
as  it  always  does  when  a  question  of  equivalei/cS 
arises.  Thus,  where  an  action  was  brought  bv  an 
executor  on  a  covenant  in  an  indenture  of  mortga^^ 
executed  by  the  defendant  to  the  testator  in  Juie, 
1824,  to  secure  payment  of  the  money  borrowed 
and  interest,  and  the  defendant  relied  upon  tli'^ 
lapse  of  time  as  a  defence,  the  plaintiff  attemptel 
to  prove  an  ackowledgment  by  giving  in  evidence 
a  deed  executed  within  twenty  years  by  the  defen- 
dant.    The  deed  recited  the  execution  of  the  mort- 

• 

gage  by  the  defendant  to  the  testator,  for  secunDg 
certain  money  and  interest,  and  stated  that  he  con- 
veyed the  property  mortgaged,  with  other  thing?- 
to  trustees  to  sell,  and  to  pay  out  of  the  proceeds 
the  mortgage  and  other  incumbrances  on  the 
property ;  and  the  Court  of  Exchequer  held  that 
this  was  not  such  an  acknowledgment  as  was  re- 
cjuired  by  the  statute  (d),  not  beiug  an  admission  ot 
any  existing  debt.  On  the  other  hand,  where  tlie 
action  was  on  a  covenant  in  a  mortgage-deed,  to 
pay  the  plaintiff  principal  and  interest  on  the  1st 

{«?)  Hotccutt  v.Boniter,  3  Excli.  491. 
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November,  1830,  and  the  question  on  a  defence  of 
tlie  Statute  of  Limitations  was  upon  the  fact  of  an 
acknowledgment  of  the  debt,  the  plaintiff  proved 
a  deed  of  conveyance  from  the  defendant  to 
Thompson  of  the  equity  of  redemption  in  the 
premises  mortgaged.  It  was  dated  within  twenty 
years,  and  after  reciting  the  mortgage-deed,  recited 
also  that  the  principal  sum  still  remained  due  by 
virtue  of  that  deed,  all  the  interest  having  been 
paid  up  to  the  date.  It  also  contained  a  covenant 
by  Thompson  with  the  defendant  to  pay  the  prin- 
cipal and  interest,  and  to  indemnify  the  defendant 
in  case  he  should  be  called  upon  to  pay  them.  The 
deed,  said  the  Court,  furnishes  ample  evidence  that 
all  interest  was  paid  up  to  the  date  stated,  for  the 
fact  is  expressly  recited,  and  the  date  is  within 
twenty  years  (e). 

In  the  fourth  place,  if  there  have  been  a  part 
payment,  either  of  principal  or  interest,  the  time 
runs  from  such  payment :  this  is  also  by  sect  5. 

In  the  fifth  place,  if  an  action  have  been  brought, 

(c)  Forsyth  v.  Bristoice,  22  J.  54  ;  Joriin  v.  8.  E.   By. 

L.  J.  (Ex.)  255  ;  8  Ex.  347,  Co.,  24   L.  J.  (Ch.)  343 ;   6 

S.  C.     See  Mo7-ley  v.  Morley,  Be  G.  M.  &   G.   270  j  Bur- 

5  De  G.  M.  &  G.  610;  25  L.  rowes  v.  Gore,  6  H.  L.  C. 
J.  (Ch.)  1 ;  Roddam  v.  Mor-  907  ;  Dixon  v.  Holdroyd,  27 
ley,  25  L.  J.  (Ch.)  329 ;  2  K.  L.  J.  (Q.  B.)  43 ;  7  E.  &  B. 

6  J.  336  ;  reversed  in  26  L.  903  ;  Moodle  v.  Banniater,  28 
J.  (Ch.)  428  ;  1  De  G.  &  J.  1.  L.  J.  (Ch.)  881 ;  4  Drew. 
See  further  Thome  v.  Kerr,      433. 

25  L.  J.  (Ch.)  57 ;  2  Kay  & 
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and  the  defendant  outlawed,  or  judgment  obtained 
against  him,  and  arrested  or  reversed  by  writ  of 
error,  a  new  action  may  be  commenced  within  a 
year  after  the  reversal  of  the  outlawry  or  of  the 
judgment :  this  is  by  sect.  6. 

Such  ia  the  statutable  time  of  limitation  in 
actions  on  specialties,  which,  you  will  have  observed, 
is  now  in  every  case  twenty  years,  subject  to  the 
above  exceptions.  Kow  with  regard  to  simple 
contracts : — 

The  limitation  of  time  in  cases  of  actions  upon 
simple  contracts,  whether  brought  in  the  form  of 
debt  or  of  assumpsit,  depends  upon  stat.  21  Jaa  I. 
c.  16,  which  applies  both  to  assumpsit  and  to 
debt  on  simple  contract  The  words  of  the*  Act 
are,  '^that  all  actions  of  account  upon  the  case 
(other  than  such  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants),  and  all  actions  of  debt 
grounded  upon  any  lending  or  contract  without 
specialty,  and  all  actions  of  debt  for  arrearages  of 
rent,  shall  be  commenced  and  sued  within  six  years 
next  after  the  cause  of  such  action  or  suit,  and  not 
after.*^  Asmmpsit,  as  I  have  explained  to  you,  was 
originally  a  species  of  action  on  the  case  (/).  It 
therefore  falls  within  the  limitation  prescribed  by 
this  statute,  the  period  limited  by  which  is,  as  you 
probably  know,  six  years. 


(/)  Battely  v.  FauUcner,  3  B.  &  Aid.  294,  per  Hciroyd^  J. 
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All  actions  upon  simple  contracts  must  therefore  Exceptions  in 
be  commenced  within  51a;  years^  unless  they  fell  oertun  ciasees. 
within  certain  classes  excepted  from  the  operation 
of  the  statute  of  James  I. 

In  the  first  place,  that  statute  excepts  {g)  the  five 
cases  of  the  person  entitled  to  the  action  being  an 
infant,  married,  insane,  imprisoned,  or  beyond  fieari 
at  the  time  of  the  acclniing  of  the  right,  and  gives 
six  years  from  the  removal  of  the  disability. 

It  had  been  doubted  whether  this  proviso  applied 
to  the  case  of  a  foreigner  living  abroad,  because  if 
he  came  to  England  without  having  been  here 
before,  he  could  not  be  said  to  have  returned  from 
beyond  seas,  as  it  is  expressed  in  this  statute ;  and, 
consequently,  there  being  no  period  from  which  the 
exceptional  six  years  could,  in  this  case,  run,  he  was 
not  within  the  proviso  of  the  statute,  and  must 
therefore  bring  his  action  within  six  yeaxs  from  the 
time  of  the  cause  of  action  accruing.  But  the 
Common  Pleas  held  that  this  was  not  so,  and  the 
Chief  Justice  Jervis  said,  "I  do  not  think  the 
fair  meaning  of  the  word  *  return'  is,  to  refer  it  to 
the  coming  back  of  persons  who  have  been  here 
before ;  I  think  the  meaning  of  the  proviso  is,  that 
an  action  shall  not  be  commenced  after  six  years, 
but  if  the  plaintiff*  was  abroad  when  the  right  of 
action  accrued,  then  when  he  comes  to  England  the 
statute  is  to  begin  to  run  against  him"  (A). 

{if)  Sect  7.  L.  J.  (C.  P.)  217;  13  C.  B. 

\h)  Lafmd  v.  Haddock,  22     813,    8.    C. ;    Siriihord    v. 
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But  it  has  been  thought  expedient  to  take  away 
this  exception  in  iavour  of  persons  imprisoned  or 
beyond  seas ;  and  by  the  statute  19  &  20  Vict, 
c.  97,  a  10,  no  person  is  entitled  to  any  time  beyond 
the  period  fixed  by  the  previous  enactment,  to  com- 
Tnence  an  action  or  suit,  by  reason  of  such  person, 
or  one  or  more  of  such  persons,  being  at  the  time 
when  such  action  or  suit  accrued  beyond  seas  or 
imprisoned  (i). 

In  the  second  place,  the  statute  of  James  L  also 
contains  the  exception,  in  the  case  of  the  defendant 
being  outlawed  {k\  or  the  judgment  reversed  or 
arrested,  which  I  have  just  dted  with  regard  to 
actions  upon  specialtiea  Indeed,  the  one  is  copied 
from  the  other. 

In  the  third  place,  if  the  defendant  be  beyond 
seas  when  the  right  accrued,  the  plaintiff  has  six 
years  after  his  return,  not  by  the  statute  of  James» 
but  by  stat.  4  Anne,  c.  16,  s.  19  (Q  ;  but  it  is  a 
singular  thing  that  "beyond  seas'*  does  not  mean 
the  same  thing  in  this  Act  of  Parliament  as  in 
the  Acts  of  James  and  William  IV. ;  for  by  3  &  4 
Will.  IV.,  c.  42,  s.  7,  it  is  directed  that  no  part  of 
the  United  Kingdom,  or  of  Guernsey,  Jersey,  Alder- 
ney,  Sark,  or  Man,  shall  be  considered  beyond  seas, 


Grofme,  3  Wils.    U5;    Wil- 
liams  V.  Jane^,  13  East,  439. 

(t)  See  Comill  v.  Hudson, 
27  L.  J.  (Q.  B.)  8;  8  E.  & 
B.429. 


(k)  Sect.  4. 

(/)  Fannin  v.  Anderson^  7 
Q.  B.  811 ;  Totcnes  v.  Mead, 
24  L.  J.  (C.  P.)  89 ;  16  C.  B. 
123. 
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within  the  meaning  of  that  Act  or  of  the  Act  of 
J  ames  I. ;  but,  as  the  statute  of  Anne  is  not  men- 
tioned, it  is  held  that  the  words  "  beyond  seas  **  used 
in  that  Act  retain  their  common  law  meaning, 
which  was  literally  beyond  the  sea  surrounding 
Great  Britain.  The  Court  of  Exchequer,  therefore, 
decided,  in  Lane  v.  Bennett  (m),  that  Ireland  is  not 
within  the  statute  of  Anne,  and  that  the  plaintiff 
has  six  years  in  which  to  bring  his  action  after  the 
return  of  the  defendant,  who  had  been  in  that  part 
of  the  United  Kingdom  ever  since  the  cause  of 
action  accrued.  But  this  condition  of  the  statute 
law,  although  well  worth  observing,  does  not  now 
exist,  the  Legislature  having  enacted  in  the  statute 
19  &  20  Vict.  c.  97,  s.  12,  that  these  places  shall  be 
within  the  statute  of  Anne  in  like  manner  as  they 
are  within  the  3  &  4  Will.  IV.  c.  42,  s.  7.  Such 
are  the  points  of  time  from  which  Statutes  of 
Limitation  begin  to  run ;  and  it  must  be  remem- 
bered that  in  every  case  of  a  Statute  of  Limita- 
tions, if  once  the  time  of  limitation  begins  to  run, 
nothing  that  happens  afterwards  wiU  stop  it  (n). 

There  was,  moreover,  a  very  important  distinction 
between  co-plaintiflfe  and  co-defendants.     It  is  clear 


(m)  1  M.  k  W.   70.     See  Earl  of  Mornington,  26  L.  J. 

Batiershy  v.  Kirk,  2  Bing.  N.  (Q.  B.)  181  ;  7  E.  &  B.  283 ; 

C.  584.  Sturgis  v.  Darrell,  28   L.  J. 

(n)  Smith  V.  Hill,  1  Wils.  (Ex.)  366  ;  4  K  &  N.  622, 

134  ;  Khodea  v.  Smeihurst,  6  S,   C.  in  Exch.  Ch. ;  29  L.  J. 

M.  &  W.   351  j    Curlacis  v.  (Ex.)  472. 
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that  a  sole  plaintiff  might,  if  he  chose,  bring  his 
action  while  abroad  or  wait  till  his  return,  whea 
the  statute  began  to  run  (o) ;  and  co-plaintifia,  if 
some  be  abroad  and  others  in  England,  must  have 
sued  within  six  years  from  the  cause  of  action 
accruing  (p) :  but  where  one  of  two  oo-confaractoni 
who  is  a  defendant,  is  beyond  seas,  the  statute  did 
not  run ;  for  it  has  been  decided  (q),  that  although 
the  statute  commences  to  run  when  the  right  of 
action  accrues,  where  there  are  several  joint  daim- 
antSj  and  one  of  them  is  within  seas,  yet  where  there 
are  joint  debtars,  and  one  of  them  is  abroad  when  the 
cause  of  action  arises,  the  statute  did  not  begin  to 
run  until  his  return.  Thus  the  important  distinc- 
tion I  have  mentioned  between  the  position  of  co- 
plainti£fe  and  co-defendants  arises.  This  distinction 
is  founded  upon  the  wording  of  the  1 9th  section  of 
the  statute  of  Anne,  c.  16,  compared  with  the  21 
Jao.  I.  a  16 ;  and  the  reason  of  it  seems  to  be,  that 
one  plaintiff  can  act  for  others  and  use  their  names 
in  an  action,  and  therefore  the  protection  of  the 
statute  is  not  wanted.  With  respect  to  defendants, 
however,  the  reason  does  not  apply ;  the  plaintiff 
may  not  be  able  to  bring  the  absent  defendant  into 
Court  by  any  act  of  his,  and  therefore,  if  he  be 
compelled  to  sue  those  who  are  within  seas  without 

(o)  Le  Veux  v.  Berkeley,  5  516;  Strithoret  v.   Greeme,  3 

Q.  B.  836.  was.  145. 

(p)  2   Wms.    Saund.    121.  (q)  Fannin    v.    Andersony 

See  Perry  v.  Jacksofi,  4  T.  B.  supra. 
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joining  those  who  are  abroad,  he  may  poesibly 
recover  against  insolvent  persons^  and  lose  his 
remedy  against  the  solvent  ones  who  are  absent. 
On  the  other  hand,  if  he  sues  out  a  writ  against  all, 
and  either  contmues  it  without  declaring,  or  pro- 
ceeds to  outlawry  against  the  absent  parties,  and 
declares  against  those  within  seas^  he  is  placed  in 
precisely  the  same  situation  as  if  the  statute  of 
Anne  had  never  passed,  and  is  obliged  to  incur 
fruitless  expense,  the  avoiding  of  which  seems  to 
liave  been  the  object  of  the  statute  of  Anne.  But 
this  evil  is  remedied  by  the  statute  so  often  cited, 
and  now  the  Statutes  of  Limitations  before  men* 
tioned  run  as  to  the  joint  debtor  who  is  not  beyond 
seas,  from  the  time  when  the  action  or  suit  accrued ; 
but  there  is  no  bar  from  commencing  an  action,  &a, 
against  a  joint  debtor  who  was  beyond  seas,  after 
his  return,  by  reason  of  judgment  having  been 
recovered  against  another  who  was  not  beyond 
seas  (r). 

It  seems  also  that  if,  after  the  Statute  of  limita^ 
tions  have  begun  to  run,  the  right  to  sue  and  the 
liability  to  be  sued,  meet  in  the  same  person  by 
any  act  of  the  law,  as  where  a  debtor  to  the  de- 
ceased becomes  his  administrator,  the  running  of 
the  statutes  is  suspended  while  they  so  continue  (s), 

(r)  19   &   20  Vict.  c.   97,  L.   J.  (Ch.)    918;    Mills   v. 

s.  11 ;  King  v.  Hoare,  13  M.  Borthmck,    35    L.  J.    (CIl) 

&  W.  494.  31. 

{s)  Seagram  v.  Knight,  36 
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Acknowicdg.        j^  ^\^q  fourth  place,  if  the  defendant  have  ffiven 

ment  by  . 

^"'cd^  an  acknowledgment  by  writing  signedy  the  protec- 

tion of  the  statute  is  removed.  After  the  passing 
of  the  statute  of  James,  and  until  Lord  Tenter- 
den's  Act,  which  I  shall  immediately  mention,  an 
acknowledgment  by  mere  words  would  have  been 
sufficient ;  but  by  that,  which  is  the  9  Geo,  lY^ 
c.  14,  the  acknowledgment  must  be  in  tvriting, 
"  signed  by  the  party  chargeable.''  It  enacts  "  that 
no  acknowledgment  or  promise  by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  whereby  to  take  any  case  out  of 
the  operation  of  the  said  enactments,  or  either  of 
them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby  ;  and  that 
where  there  shall  be  two  or  more  joint  contractors, 
or  executors,  or  administrators  of  any  contractor, 
no  such  joint  contractor,  executor,  or  administrator 
shall  lose  the  benefit  of  the  said  enactments,  or 
either  of  them,  so  as  to  be  chargeable  in  respect  or 
by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  aiiy  other  or  others  of 
them;  provided  always,  that  nothing  herein  con- 
tained shall  alter,  or  take  away,  or  lessen  the  eflFect 
of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever :  provided  also,  that  in 
actions  to  be  commenced  against  two  or  more  joint 
contractors,  or  executors,  or  administrators^   if   it 
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shall  appear  at  the  trial  or  otherwise  that  the 
plaintiff,  though  barred  by  either  of  the  said 
recited  Acts  or  this  Act^  as  to  one  or  more  of  such 
joint  contractors^  or  executors,  or  administrators^ 
shall  nevertheless  be  entitled  to  recover  against  - 
any  other  or  others  of  the  defendants  by  virtue  of 
a  new  acknowledgment,  or  promise,  or  otherwise, 
judgment  may  be  given  and  costs  allowed  for  the 
plaintifi^  as  to  such  defendant  or  defendants  against 
whom  he  shall  recover,  and  for  the  other  defendant 
or  defendants  against  the  plaintiff.^ 

No  part  of  the  statute  has  given  rise  to  more 
litigation  than  this  saving  clause ;  but  it  is  now 
settled  that  the  acknowledgment,  in  order  to  bar 
the  statute,  must  contain  an  unconditional  promise 
to  pay.  Such  promise  the  law  implies  from  an 
acknowledgment  of  the  debt,  provided  it  be  an  ac- 
knowledgment or  admission  so  distinct  that  a  pro- 
mise to  pay  maybe  reasonably  inferred  from  it  (t). 

Many  of  the  older  cases  display  a  different  doc-  whether  the 
trine  (u).     These,  however,  are  expressly  overruled  meS^revfvM 
by  the  leading  case  of  Tanner  v.  Smart  (a;),  where,  ^bt"^°*^ 
in  an  elaborate  judgment.  Lord  Tenterden,  C.  J., 
says,  "The  only  principle  upon  which  it  (an  ac- 

(t)  CoUis  v.  Stocky  26  L.  J.  hard,  29  L.  J.  (Ex.)  228. 

(Ex.)  138;  1  H.  &  N.  605;  (m)  Tea  r. Fouraker,  2Bvar. 

Holmes  v.  Mackrell,  3  C.  B.  1099 ;  Thornton  v.  Ilingicorik, 

(K  S.)  789 ;  Godioin  v.  Cul-  2  B.  &  C.  824. 

leij,  4  H.  &  K  373 ;  Holmes  (x)  6  B.  &  C.  603 ;  Tumey 

V.  Smith,   8  Ir.   (Com.   Law  v.  Dodwdl,  23  L.  J.  (Q.  B.) 

Eep.)  424 ;  Camjarth  v.  Smit-  137 ;  3  E.  ifc  B.  136,  S.  G. 

II 
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knowledgment)  can  be  held  to  be  an  answer  to  the 
statute  is  this»  that  an  acknowledgment  is  evidence 
of  a  new  promise^  and  as  such  constitutes  a  new 
cause  of  action,  and  supports  and  establishes  the 
promise  which  the  declaration  states.     Upon  this 
principle,  whenever  the  acknowledgment  supports 
any  of  the  promises  in  the  declaration,  the  plaintiff 
succeeds ;  when  it  does  not  support  them,  though  it 
may  show  clearly  that  the  debt  has  never  been  j>atd, 
hut  is  still  a  subsisting  debt,  the  plaintiff  fails.'* 
This  decision  was  based  chiefly  on  that  of  Heyling 
V.  Hastings  (y),  one  of  the  oldest  cases  on  iJae  sta- 
tute, and  has  been  recognised  and  cited  in  almost 
every  subsequent  case  on  the  point  {^. 
Thoro  most          As  long  as  the  doctrine  prevailed,  that  it  sufficed 
orwi^wSow-  to  show  an  acknowledgment  which  rebutted  the 
iLte*one,  presumption  arising  from  the  lapse  of  time  that  the 
Btotui^*^^       claim  was  satisfied,  it  was  not  only  immaterial 

whether  a  promise  were  made  or  not^  but  a  condi- 
tion with  which  such  promise^  if  made^  might 
chance  to  be  coupled,  would  nowise  have  defeated 
the  effect  and  virtue  of  the  acknowledgment :  for 
the  acknowledgment  was  held  to  be  in  itself  a  bar 
to  the  statute,  and  no  promise,  either  express  or 
implied,  was  required.    In  Dovjthwaite  v.  Tibbtit  (a), 

(y)  Comyn,  64 ;   Salk.  29,  Crippe  v.  Davu,  12  M.  db  W. 

S.  C.  159  ;  Hart  y.  Prenderga»i,  15 

(2)  MtyrreU  v.  FHth,  3  M.  L.  J.  (Ex.)  223;  U  M.  &  W. 

&  W.  402  ;  Bateman  v.  Pin-  741,  S.  C. ;  WUliams  v.  Qri/- 

d&r,  3  Q.  B.  574 ;  Hurst  y.  fith,  3  Ex.  335. 

Parker,    1   B,    &  Aid.    92 ;  (a)  6  M.  &  SeL  75. 
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the  debtor  said,  he  "  would  not/^  and  in  Leaper  v, 
Tatton  (ft),  he  '*  could  no^**  pay ;  and  yet  in  both 
they  were  held  to  have  sufficiently  admitted  the 
debt.  But  according  to  the  doctrine  now  adopted  Conditional 
from  Tanner  and  Smart,  any  conditional  promise  f^uffite. 
defeats  the  acknowledgment:  so  that,  however 
strongly  the  debt  may  be  admitted,  unless  there  be 
a  promise  to  pay  it,  express  or  implied,  it  cannot 
be  enforced.  Lord  Tenterden  said,  in  Tcmner  v. 
Smart,  "  Upon  a  general  acknowledgment,  ti^rd 
nothing  is  said  to  prevent  it,  a  promise  to  pay  may 
and  ought  to  be  implied;  but  where  the  party 
guards  his  acknowledgment,  and  accompanies  it 
with  an  express  declaration  to  prevent  any  such 
implication,  why  shall  not  the  rule  ^Expressum 
facit  cessare  taciturn  *  prevail  ?  '*  So  rigorously  has 
this  been  followed,  that,  in  the  case  of  Hart  v. 
Prendergctst  (c),  the  following  written  statement 
was  held  an  insufficient  **  acknowledgment  or  pro- 
mise^' to  satisfy  the  statute:  ^I  will  not  fail  to 
meet  Mr.  H.  (the  plaintiff  )  on  fair  terms,  and  have 
now  a  hope  that  before,  perhaps,  a  week  from  this 
date  I  shall  have  it  in  my  power  to  pay  him,  at  all 
events,  a  portion  of  the  debt,  when  we  shall  settle 
about  the  liquidation  of  the  balance.^'  Pollock,  C.  B.» 
held,  "  It  is  not  sufficient  that  the  document  con- 
tains a  promise  by  the  defendant  to  pay  u^ien  he  is 
able,  or  hy  hiU,  or  a  mere  expectation  that  he  shall 

(h)  16  East,  420.  (c)  Supia. 

I  I  2 
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pay  at  some  future  time  ;  it  should  contain  either 
an  unqualified  promise  to  pay,  that  is,  a  promise  to 
pay  oil  request,  or  if  it  be  a  conditional  promise,  or 
a  promise  to  pay  on  the  arrival  of  a  certain  period, 
the  performance  of  the  condition  or  the  arrival  of 
that  period  should  be  proved  by  the  plaintiff  The 
only  question  in  the  present  case  is,  whether  this 
letter  contains  a  promise  to  pay  the  debt  on  request 
Now,  certainly,  it  does  not  in  terms  contain  such  a 
promise  **  (d). 

This  doctrine  as  to  conditional  ability  has  been 
carried  further,  on  the  authority  of  Tanner  v. 
Smart,  in  the  case  of  Waters  v.  Earl  of  Thanet  (c), 
where  the  defendant  gave  an  acknowledgment  of 
certain  overdue  bills  of  exchange  in  a  memorandum 
thus  worded :  **  I  hereby  debar  myself  of  all  fixture 
plea  of  the  Statute  of  Limitations  in  case  of  my 
being  sued  for  the  recovery  of  the  amounts  of  the 
said  bills  and  of  the  interest  accruing  thereon  at 
the  time  of  my  being  so  sued  :  and  I  hereby  pro- 
mise to  pay  them,  separately  or  conjointly,  with 
the  full  amoimt  of  legal  interest  on  each  or  both  of 
them,  whenever  my  circumstances  may  enable  me 
to  do  so,  and  I  may  be  called  upon  for  that  pur- 
pose,"   Now  in  this  case  the  defendant  had  become 


(d)  Spong  v.  Wright,  9  M.  erUl  v.  Sparke,  32  L.  J.  (Ex.) 

&  W.  692 ;  Marrdl  v.  Fnth,  118. 

supra;  and OWRptfv.Z)a?;w,  12  (c)  2   Q.   R  757;   Lee  v. 

M.  ifc  W.  159 ;  Bush  v.  Afar-  Wilmot,  35  L.  J.  (Ex.)  175. 
tin,  33  L.  J.  (Ex.)  17 ;  Cock- 


LIMITATION.  485 

able  to  pay  the  bills  above  six  years, before  the 
action  was  brought ;  but  the  plaintiff  was  ignorant 
of  it.  But  it  was  decided,  that,  when  a  debtor  pro- 
tected by  the  statute  promises  to  pay  whenever  he 
may  be  able,  the  creditor  is  expected  to  be  on  the 
watch,  and  when  he  brings  his  action  must  prove 
the  ability  which  revives  his  right.  The  period  at 
which  it  is  revived  is  that  of  the  fact  taking  place, 
not  of  his  becoming  acquainted  with  it. 

These  decisions  have  been  thought  unsupported  Bemarks  on 
by  the  case  of  Heyliiig  v.  Hastings,  from  which  dcdnon. 
that  of  Tanner  v.  Smart  derived  its  authority,  and 
even  at  variance  with  it :  the  words  there  used  by 
the  debtor  were,  "  Prove  it,  and  I  will  pay  you  :'^ 
and  it  was  held,  that  **  the  promise,  Hhoiyh  condi- 
tional, shall  bring  it  back  within  the  statute,/or 
the  defendant  waives  the  benefit  of  the  Act  as  much 
as  by  an  express  promise ;"  and  HoU,  0.  J.,  having 
reserved  the  point,  ten  judges  conferred  and  ap- 
proved of  the  judgment ;  adding,  that  if  the  cre- 
ditor proved  the  delivery  of  the  goods,  which  he 
might  do  ai  the  trial,  it  would  suffice  to  take  the 
case  out  of  the  statute  (/)•  The  law,  however, 
seems  settled  {g) ;  and  in  a  very  recent  case  it  was 
held  that  although  a  simple  acknowledgment  of  the 

(/)  1  Ld.  Eaym.  389,  and  nott,  26  L.  J.  (Ex.)  315  ;  2 

421 ;  Salk.  29,  S.  C.  H.  &  K  196,  Ex.  Ch. ;  Hughes 

ig)  Smith  V.  Thome,  21  L.  v.  Paramcre,  24  L.  J.  (Ch.) 

J.  (Q.  B.)  199  ;  18  Q.  B.  134,  681 ;  Everett  v.  Robertson,  28 

Ex.  Ch. ;  Backham  v.  Mar-  L.  J.  (Q.  B.)  23. 
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debt,  without  any  qualification,  may  be  sufficient  to 
bar  the  Statute  of  Limitations,  because  the  law  will 
infer  a  promise  to  pay  the  debt ;  yet  if  there  be 
anything  to  qualify  the  acknowledgment  or  make 
it  doubtftd,  it  is  not  sufficient.  Therefore,  where 
there  was  merely  a  proposal  that  if  so  much  was 
allowed  on  one  side  so  much  should  be  allowed  on 
the  other,  and,  independently  of  such  condition, 
there  was  no  acknowledgment  of  the  debt^  it  was 
considered  to  be  no  bar  to  the  statute  (h). 
wijw^a  If  the  evidence  be  of  a  promise  to  pay  on  oondi- 

performed  the  tiou,  and  the  Condition  be  performed,  it  becomes 

action  maj  be  .  . 

brought.         absolute,  and  is  a  promise  to  pay  on  request.     For 

instance,  where  the  acknowledgment  was^  "  I  am  in 
receipt  of  your  letter  of  the  6  th,  handed  me  this 
morning.  I  have  forwarded  it  to  Mrs.  J.,  with 
a  request  she  will  come  over  without  delay  to 
settle  the  business.  May  I  beg  you  will  write 
to  her  by  the  first  post  to  press  payment^  aad 
what  she  may  be  short  I  will  assist  to  make  up. 
I  send  you  her  address."  This  was  held  suffi- 
cient (i). 

It  has  been  also  held,  that  an  acknowledgment 
maj  primd  facie  satisfy  the  statute,  but  that  other 
evidence  is  admissible  to  rebut  such  inference ; 
such,  for  example,  as  shows  that  a  document  was 

(h)  Francis  v.      awkeshcry^  B.  (K.  S.)  745. 

28  L.  J.  (Q.  B.)     70  ;  Ooate  (   i)  Rumphreys  v.  Jones,  1  i 

V.   Ooate,    1    H.    &  N.    29 ;  M.  &  W.  3,  per  Parke,  B. 
Btickmaster  v.  Russell,  10  C. 
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drawn  up  with  a  view  to  the  debt  being  paid  in  a 
particular  way  (k). 

It  is  not  necessary  that  the  sum  due  should  be  The  powiae 
named  :  but  if  there  is  an  unequivocal  admission  of  be  named, 
the  debt,  and  a  difference  only  upon  the  amount, 
the  operation  of  the  statute  is  barred  (Z). 

Whether  an  acknowledgment  is  a  suflSlcient  ad- 
mission or  not  to  take  a  case  out  of  the  statute, 
being  substantially  a  question  of  the  construction 
of  a  written  document,  is  for  the  judge  and  not  the 
jury  (m). 

The  promise  or  acknowledgment  must,  in  all  cases,  The  promise 

T_  ji_i»  x»        t^  'Lj'j*  "ii-i     11*  must  be  before 

be  made  before  action  brought ;  it  is  unavailable  it  action 
made  aftei*wards  (n).  ^^ 

As  observed  before,  the  Court  of  Common  Pleas  Signature, 
has  decided,  in  Hyde  v.  Johnson  (o)  that,  there  being 
no  mention  of  an  agent,  a  signature  by  an  agent  is 
not  sufficient  for  the  purpose,  so  that  it  is  curious 
enough  to  observe,  that  imder  this  Act  a  man's 
agent  cannot  bind  him  by  the  acknowledgment  of 
a  simple  contract  debt,  though  he  may  by  acknow- 
ledging a  bond  debt  which  is  a  contract  of  so  much 
more  importance  in  the  eye  of  the  law.  But  this 
anomaly  has  been  removed,  and  the  signature  of 


(Ar)  Crippa  v.  DavUy  12  M.  (w?)  SidteeU  v.  Mason,  26 

&W.  169.     See  CoIUnsm  v.  L.  J.  (Ex.)  407;  2  H,  &  N. 

Margesson,  27  L.  J.  (Ex.)  305.  306 

(?)  Waller  v.  Lacy,  1  M.  &  («)  Bateman  v.  Pinder^  3 

Gr.  54 ;  Gardner  v.  M'Mahon,  Q.  B.  674. 

3  Q.  B.  561.  (o)  2  Bing.  N.  C.  776. 
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an  agent,  boih  within  this  statute  and  the  16  &  17 
Vict  c.  1 13,  sa  27  and  24,  is  now  sufficient  (p). 

There  is  still  another  and  a  fifth  exception.  This 
arises  from  a  clause  in  Lord  Tenterden's  Act,  whidi 
exempts  from  the  operation  of  that  Act  the  efifect 
of  any  payment,  whether  of  principal  or  interest 
Before  Lord  Tenterden's  Act,  a  part  payment, 
whether  of  principal  or  interest,  had  the  effect  of 
taking  the  debt  in  respect  of  which  it  was  paid  out 
of  the  operation  of  the  statute  (q),  and  therefore 
will  have  the  same  effect  since  (r).  Indeed,  from 
the  case  of  Whitcomh  v.  Whiting  just  cited,  you 
will  see  that  where  there  are  several  joint  debtors, 
payment  by  one  took  the  debt  out  of  the  operation 
of  the  statute  as  against  the  others.  But  it  has 
been  enacted,  that  for  the  future  part  payment  by 
one  shall  not  deprive  another  of  the  benefit  of  the 
enactments  of  the  Statute  of  Limitations  (5). 

There  have  been  many  deddons  as  to  what  k  a 
sufficient  payment  to  bar  the  statute,  of  which 
some  notice  is  expedient.  In  Bateman  v.  Pin- 
der  (t),  Wightman,  J.,  said,  "Part  payment  is  an 


(i?)19&20Vict.c.97,8.13. 

{q)  WJiitcomh  v.  Whiting, 
Dougl.  652;  Goddard  v.  In- 
gram, 3  Q.  B.  839. 

(j)  Wyatt  V.  Hodsofi,  8 
Bing.  309 ;  Channdl  v.  Ditch- 
bum,  5  M.  &  W.  494 ;  Bam- 
field  V.  Tvpper,  7  Exch.  27 ; 
Fordham  v.  Wallis,  22  L.  J. 


(Chanc)  648. 

{8)  19  A  20  Vict.  c.  97,  8, 
14.     Thompson  v.  Waithmcmy 

26  L.  J.  (Ch.)  1080 ;  3  Drev. 
628 ;  Jackson  v.  Woolley^  27 
L.  J.  (Q.  B.)  448,  Ex  Cb.     Sec 

27  L.  J.  (Q.  R)  181 ;  Ridd  v. 
Moggridge,  2  H.  &  N.  567. 

(0  3  Q.  B.  674. 
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acknowledgment,  and  an  acknowledgment,  thoagh 
not  a  promise  in  terms,  may  amount  to  one  vir- 
tually ;  but,  where  it  is  not  made  till  after  action 
brought,  it  cannot  prevent  the  operation  of  the 
statute/*  Part  payment  by  an  agent  must  there- 
fore be  by  such  an  agent  as  is  authorised  to  make 
such  payments  by  the  parties  to  be  bound  by  this 
act ;  and,  therefore,  if  made  by  a  receiver  appointed 
by  the  Court  of  Chancery  without  the  sanction  of 
such  parties,  his  payments  do  not  amount  to  any 
acknowledgment  by  them,  and  do  not  against  them 
take  the  case  out  of  the  statute  (u).  And  this 
part  payment  may  be  made  by  a  bill,  as  well  as  by 
money,  for  the  statute  intending  to  make  a  distinc- 
tion between  mere  acknowledgments  by  word  of 
mouth,  and  acknowledgments  proved  by  the  act  of 
payment,  it  cannot  be  material  whether  such  pay- 
ment be  afterwards  avoided  by  the  thing  turning 
out  to  be  worthlesa  The  intention  and  the  act  by 
which  it  is  evinced  remain  the  same.  The  word 
payment  must  be  taken  to  be  used  by  the  Legisla- 
ture in  a  popular  sense,  large  enough  to  include  the 
species  of  payment  by  a  biU  (x).  Part  payment  of 
interest  equally  suffices  (y).  -  Nor  is  it  essential  that 
money  or  a  bill  should  actually  pass ;  for  the  state- 
ment of  a  mutual  settlement  of  account  between 

(tt)  WhiUey  v.  Lowe,  2  De  136. 

G.  &  J.  704.  (y)  Dotoling  v.  Ford,  11  M. 

(x)  Tumey  v.  DodweU,  23  &  W.  329. 
L.  J.  (Q.  B.)  137 ;  3  E.  A  B. 
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the  parties  is  equivalent  to  a  paymenty  if  the  partv 
to  whom  the  debt  is  owing  agree  that  it  shall  be 
paid  by  the  setting  off  of  the  same  amount^  so  that 
the  sum  set  off  is  evidence  of  payment,  if  the  party 
against  whom  it  is  set  off  did  not  object  to  it  when 
his  account  was  settled  {z).  The  principle  of  thk^ 
is,  that  the  going  through  an  account  with  iteiii5 
on  both  sides,  and  striking  a  balance  converts  a 
set-off  into  a  payment,  and  is  a  transaction  out  of 
which  a  new  consideration  may  be  said  to  ariae  («)♦ 
Where  a  specific  sum  of  m<mey  is  due,  as  upon  a 
promissory  note,  the  mere  fact  of  a  payment  of  a 
smaller  sum  by  the  debtor  to  the  creditor  is  some 
evidence  of  a  part  payment  to  take  the  case  out  d 
the  Statute  of  Limitations  (6).  The  object  and 
effect  of  such  payments  are  rather  matters  of  evi- 
dence than  of  law  (c)  ;  as  where  a  party,  on  being 
applied  to  for  interest,  paid  a  soverdign,  and  said 
he  owed  the  money,  but  would  not  pay  it>  it  was 
considered  to  be  a  question  for  the  jury  to  say 
whether  he  intended  to  refuse  payment^  or  medy 
spoke  in  jest  (d).  The  question  will  always  to^ 
upon  the  distinction  between  cross  demands  as^ 
set  off  on  the  one  hand,  and  part  payment  on  tb^ 


(2)  Sclwleyy,  Waltcn,  12  M.  8.  C. 
&  W.  610.  (c)  Nash  V.  Hodg$on,  2S I 

(a)  See  also  Ashhy  v.  James^  J.  (Chane.)  780. 
1 1  M.  &  W.  642.  (d)  Wainman  v.  Kyn^^^^  ^ 

(h)  Bum  V.  JBotUton,  16  L.  Exch.  118. 
J.  (C.  P.)  97;  2  C.  B.  476, 
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other :  a  distinction  clear  enough  in  principle^  but 
dependent  for  its  application  on  facts^  and  ther^re 
not  always  applicable  with  ease  (e). 

On  the  construction  of  this  part  of  Lord  Ten- 
terden's  Act,  the  case  of  Waters  v,  Tompkins  (f) 
contains  the  foUowing  important  observations,  with 
which  this  exception  will  be  amply  explained, — 
'^  On  the  perusal  of  the  first  clause  of  Lord  Tenter* 
den's  Act,  it  would  seem  that  the  proviso  takes  the 
case  of  part  payment  of  principal  or  payment  of 
interest,  out  of  tbe  operation  of  the  statute  alto- 
gether; and  therefore  that  these  facts  would  not 
only  have  the  same  effect,  but  might  be  proved 
exactly  in  the  same  way  that  they  would  have 
been  if  the  Act  had  not  passed,  and  consequently, 
by  the  defendant's  parol  admission,  which  spedes  of 
proof  of  a  simple  fact  is  not  exposed  to  the  same 
degree  of  danger  as  attended  the  admission  of 
acknowledgment  of  the  debt  itself     But  the  Court 
of  Exchequer,  in  the  case  of  WiUis  v.  Newham  (gr), 
decided  that  the  verbal  acknowledfirment  of  part 
payment  of  a  debt  wae  u^m^Tf^  they  Z 
strued  the  Act  as  containing  a  general  provision, 
that,  in  no  case  should  an  acknowledgment  or  pro- 
mise by  words  only  be  sufficient  to  take  the  case  oat 
of  the  Statute  of  Limitations,  whether  such  acknow- 
ledgment were  of  the  existence  of  the  debt^  or  of  the 

(e)  WoHhington  v.  Gnms-      Cope,  6  M.  &  W.  824. 
ditch,  15  L.  J.  (Q.  B.)  52  ;   7         (/)  2  Cr.  M.  &  E.  726. 
Q.  B.  479,  8.  C;  Waugh  y.         (^)  3  Y.  &  J.  518. 
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fact  of  part  payment,  and  they  considered  the  pro- 
viso as  leaving  to  the  fact  of  part  payment  if  propeiiy 
proved,  that  is  not  by  an  acknowledgment  only,  the 
same  effect  which  it  had  before  the  statute.  And  this 
construction  of  the  Act  certainly  extends  the  remedy 
and  obviates  the  mischief  to  be  guarded  against,  in 
a  greater  degi'ee  than  the  words  taken  in  their 
ordinary  sense  would  do.  But  if  part  payment  or 
payment  of  interest  is  proved  in  any  legal  mode, 
and  not  by  admission  only,  this  case  is  no  authority 
that  such  proof  is  not  sufficient.  The  Act  of  9 
Greo.  IV.,  as  explained  by  that  case,  does  not  pro- 
hibit or  qualify  the  ordinary  mode  of  legal  proof  in 
any  respect,  save  that  it  requires  something  more 
than  mere  admission ;  the  meaning  of  part  pay- 
ment of  the  principal  is  not  the  naked  fact  of  pay- 
ment of  a  sum  of  money,  but  payment  of  a  smaller 
on  account  of  a  greater  sum  due  from  the  person 
making  the  payment  to  him  to  whom  it  is  made ; 
which  part  payment  implies  an  admission  of  sudi 
greater  sum  being  then  due,  and  a  promise  to  pay 
it ;  and  the  reason  why  the  effect  of  such  a  pay- 
ment is  not  lessened  by  the  Act  is,  that  it  is  not  a 
mere  acknowledgment  by  words,  but  it  is  coupled 
with  a  fact.  The  same  observation  applies  to  the 
payment  of  interest  But  if  the  payment  of  a 
sum  of  money  is  proved  as  a  fact,  and  not  by  mere 
admission,  there  is  nothing  which  requires  the  ap- 
propriation to  a  particular  accoimt  to  be  proved  by 
an  express  declaration  of  the  party  making  it  at 
the  time ;  such  appropriation  may  be  shov^n   by 
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any  medium  of  proof,  and  many  instances  might 
be  put  of  full  and  cogent  proof  of  such  appropria- 
tion, where  nothing  was  said  at  the  time  by  the 
debtor — as  for  example,  if  the  day  before  the  debtor 
had  called  and  informed  the  creditor  that  he  would, 
the  day  after,  send  his  clerk  with  a  specific  sum,  on 
account  of  the  larger  debt,  then  described,  for  which 
the  action  was  brought,  and  should  require  a 
receipt  for  it^  and  the  derk  did  pay  that  specific 
sum  and  took  the  creditor's  receipt,  expressly 
stating  the  account  on  which  it  was  received,  and 
delivered  it  to  his  employer,  there  could  be  no 
doubt  that  such  evidence  would  not  only  be  admis- 
sible, but  if  distinctly  proved,  at  least  as  satisfac- 
tory as  a  declaration  accompanying  the  act  of 
payment."  After  considering  attentively  the  rea- 
soning here  quoted,  the  student  will  be  prepared  to 
hear,  that  by  a  recent  case  it  has  been  decided  that, 
as  regards  the  evidence  of  payment  a.  <ulmM<«.  ^^^ 
of  payment  suffices,  although  not  in  writing,  but  Payment, 
merely  by  word  of  mouth  (A). 

The  last  exception  to  which  I  have  to  advert  is  Meicbants' 
that  arising  out  of  the  exception  in  the  statute  of  ■®^°''*'* 
James  the  First,  of  accounts  between  merchant  and 
merchant.  I  advert  to  this  only  for  the  purpose  of 
showing  that  this  exception,  like  several  others,  has 
been  abrogated  by  the  statute  19  &  20  Vict.  c.  97, 
s.  9.      And  now  all  actions  of  account  for  not  ac- 

(h)  Cleaae  v.  Jones^  20  L.      8,  C,  in  Ezch.  Ch. 
J.  (Exch.)  238 ;  6  Exch.  673, 
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counting,  and  suits  for  such  accounts  as  concern 
the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants,  shall  be  com- 
menced and  sued  within  sis  years  after  the  cause 
of  such  actions  or  suits,  or  when  such  cause  h^ 
ahready  arisen,  then  within  six  years  after  the  pas*- 
ing  of  this  Act,  and  no  claim  in  respect  of  a  matter 
which  arose  more  than  six  years  before  the  com- 
mencement of  such  action  or  suit,  shall  be  eDforce- 
able  by  action  or  suit  by  reason  only  of  some  other 
matter  of  daim  comprised  in  the  same  acoount 
having  arisen  within  six  years  before  the  com- 
mencement of  such  action  or  suit  {%). 
Rules  of  con-  Th^TC  are  a  few  other  rules  applicable  alike  to 
every  species  of  contract^  and  which  it  is  con- 
venient  to  notice  in  a  work  treating  like  this  ot 
the  general  principles  of  the  law  of  contract& 
These  are  the  rules  according  to  which  contracts 
are  construed  in  courts  of  justice,  and  the  student 
will  probably  find  them  deserving  of  much  interest 
when  he  observes  that  they  are  not  merely  con- 
ventional rules  of  law,  but  are  the  canons  by  which 
all  writings  of  every  description  are  construed,  aiw 
by  which  the  meaning  and  intention  of  men  are 
ascertained  (£),  when  that  meaning  and  intention 
are  indicated  not  by  their  words  or  writings  ooh' 
but  by  their  actions  and  conduct  alsa 

(0  See  Inglis  v.  Haighy  8  (k)  Doe  d.  Hiscoeks  v.  l^-" 
M.  &  W.  769;  Cottam  v.  cocks,  5  M.  &W.  363;  an^'^' 
Partridge,  4  M.  &  Gr.  271.         p.  48. 
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It  is  obviously  of  the  utmost  importance  that  ConBirucUon 
these  rules  of  construction  should  be  applied  with  instnunent  for 
consistency,  and  indeed,  as  far  as  practicable,  with    ^  ^^' 
uniformity.     In  order  to  secure  the  attainment  of 
these  objects^  the  construction  of  all  written  instru- 
ments belongs  to  the  Judges,  who  may  reasonably 
be  expected  to  apply  with  uniformity  the  rules 
with  which  they  are  by  study  and    experience 
familiar,  and  not  to  the  jury,  whose  habits  of  mind 
and  experience  are  necessarily  different  and  various, 
and  who,  in  many  cases  not  being  familiar  with  the 
rules,  and  in  all  cases  practically  unacquainted  with 
their  application,  cannot  reasonably  be  expected  to 
apply  them  with  uniformity. 

The  construction  of  all*  written  instruments, 
therefore,  belongs  to  the  court  alone  (Q,  whose  duty 
it  is  to  construe  all  such  instruments  as  soon  as  the 
true  meaning  of  the  words  in  which  they  are 
couched,  and  the  surrounding  circumstances^  if  any^, 
have  been  ascertained  as  facts  by  the  jury ;  and  it 
is  the  duty  of  the  jury  to  take  the  construction 
from  the  court>  either  absolutely,  if  there  be  no 
words  to  be  construed  as  words  of  art  or  phrases  of 
commerce,  and  no  surrounding  circumstances  to  be 
ascertained ;  or  conditionally,  when  those  words  or 
circumstances  are  necessairily  referred  to  them. 
Unless  this  were  so,  there  would  be  no  certainty  in 

(0    Nidson  v.  Harford,  8     v.  GlenUter,  33  L.  J.  (C.  P.) 
M.  &  W.  823.     See  Smith  y.      185. 
TJiompsoriy  8  C.  B.  44;  Skull 
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the  law ;  for  a  misconstruction  by  the  court  is  the 
proper  subject  (by  means  of  a  bill  of  exceptions)  of 
redress  in  a  court  of  error ;  but  a  misconstruction 
by  the  jury  cannot  be  set  right  at  all  effectually. 
A  very  good  example  of  what  is  here  said,  as  well 
as  a  dear  statement  of  the  rules  of  constructioD 
which  the  judges  apply,  is  furnished  in  the  case  of 
Simpson  v.  Margitson  (m) ;  where  the  plaintiff^  an 
auctioneer,  had  been  employed  to  sell  an  estate 
upon  the  terms  of  a  letter  from  the  defendant  to 
him,  which  contained  these  words,  "  the  terms  upon 
which  the  sale  of  the  North  Cove  estate  is  offei-ed 
to  you  are  £1.  per  cent,  upon  the  purchase-money  ; 
that  to  include  every  expense,  and  to  be  paid,  if 
sold  by  auction  or  witlnn  two  months  after  ;  half 
per  cent,  if  not  sold  at  auction  or  within  two 
months  after,  upon  a  reserved  price."  The  defen- 
dant contended,  that  month  in  temporal  matters 
meant  lunar  month ;  unless  either  from  the  con- 
text or  from  the  usage  in  a  trade,  business,  or  place, 
it  is  made  to  appear  that  the  parties  intended 
another  meaning ;  and  nothing  of  the  sort  appear- 
ing in  that  case,  that  it  was  the  duty  of  the  judge 
to  have  construed  the  contract  and  dedded  against 
the  plaintiff.  "K  the  context,"  said  the  Court, 
''shows  that  calendar  months  were  intended,  tlie 
Judge  may  adopt  that  construction  (n).  If  the 
surrounding  circumstances  at  the  time  when  the 

(w)  11  Q.  B.  23.  Sel.  Ill;  Eegina  v.  Chatcton^ 

(n)  iMmj  V.  Oale^  1  M.  &      1  Q.  B.  247. 
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instrument  wa.  made  show  that  the  parties  in. 
tended  to  use  the  word  not  in  ita  primary  or  strict 
sense,  but  in  some  secondary  meaning,  the  Judge 
may  construe  it  from  such  circumstances  according 
to  the  intention  of  the  parties  (o).  If  there  is  When  for 
evidence  that  the  word  was  used  in  a  sense  peculiar 
to  a  trade,  business,  or  place,  the  jury  must  say 
whether  the  parties  used  it  in  that  peculiar  sense  (jo). 
If  the  meaning  of  a  word  depends  upon  the  usage 
of  the  place  where  anything  under  the  instrument 
is  to  be  done,  evidence  of  such  usage  must  be  left 
to  the  jury  (q).  Also,  the  jury  may  have  to  give 
the  meaning  of  some  technical  words.  But  the 
present  is  not  within  either  of  the  above  principles ; 
nor  can  we  find  any  authority  for  saying  that  the 
conduct  of  the  parties  to  a  written  contract  is  alone 
admissible  evidence  to  withdraw  the  construction 
of  a  word  therein  of  a  settled  primary  meaning 
from  the  Judge,  and  to  transfer  it  to  the  jury.^ 

It  would  have  appeared  needless  to  remark  that  immaterUi 
the  same  sense  is  to  be  put  upon  the  words  of  a  iJ^  o/no?  ^ 
contract  in  an  instrument  under  seal,  as  would  be 
put  upon  the  same  words  in  any  instrument  not 
under  seal,  if  the  question  had  not  actually  been 

(o)    Ooldshede  v.   Stoan,  1  &  Ad.  728;  Grant  x,  Maddox^ 

Exch.  154;  Walker  r.  Hunter,  15  M.  &  W.  737;    Myers  v. 

2  C.  B.  324 ;  Bacon's  Maxims,  Sarle,  30  L.  J.  (Q.  B.)  9. 
Keg.  10 ;  MaXlan  v.  May^  13  (</)  Robertson  v.  Jackson,  2 

M.  &  W.  511 ;   Beckford  v.  C.  B.  412 ;  Bcmi-ne  v.  Gatliff, 

Cmtwell  1  M.  &  R  187.  11  CI.  &  F.  46.    See  Hitehin 

(p)  Smith  V.  WUson,  3  B.  v.  Oroam,  6  C.  B.  515. 
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Or  in  what 
court  the 
writiDg  U 
conitnied. 


Whole  agree 
mentto  be 
considered. 


raised  in  argument ;  for  the  same  intention  will  be 
expressed  by  the  same  words  in  a  contract  in  writ- 
ing whether  with  or  without  seal.  Nor  can  it  sig- 
nify in  what  court  the  instrument  is  construed ;  for 
the  question,  what  is  the  meaning  of  the  contract, 
cannot  be  affected  by  the  question,  what  is  to  be 
the  consequence  of  the  contract,  or  what  the 
remedy  for  the  breach,  or  by  any  other  matter  in 
which  the  practice  of  the  courts  may  differ.  The 
rule  of  construction,  therefore,  must  be  the  same, 
whether  in  a  civil  or  a  criminal  court,  or  whether 
in  a  court  of  law  or  equity. 

In  the  first  place,  it  is  the  most  important  of  all 
the  rules  of  construction,  that  the  whole  of  the 
agreement  is  to  be  considered.  This  is  so  reason- 
able and  dear,  that  no  explanation  is  required  of  it ; 
for  obviously  it  cannot  be  the  intention  of  the  par- 
ties to  an  agreement,  with  stipulations  or  qualifica- 
tions, that  some  of  them  should  be  altogether 
disregarded,  and  a  part  of  the  agreement  magnified 
into  an  equality  with  the  whole  ;  but^  on  the  con- 
trary, such  a  meaning  is  to  be  given  to  particular 
parts  as  will,  without  violence  to  the  woi-ds,  be 
consistent  with  all  the  rest^  and  with  the  evident 
object  and  intention  of  the  contracting  parties. 

The  recent  case  of  Monypenny  v.  Monypenny  (r), 
decided  by  Lord  Chancellor  Chelmsfordy  contains 


(r)  28  L.  J.  (Ch.)  303 ;  31 
L.  J.  (Ch.)  269 ;  and  9  H.  L. 
C.  114;  M'Iniyre  v,  BelcJier, 


32  L.  J.  (C.  P.)  254;  14  C 
B.  (N.  S.)  654. 
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one  of  the  most  luminous  judgments  to  be  found  in 
the  books  on  this  most  important  rule,  and  deserves 
so  much  attention  that  I  have  here  stated  it  at 
some  length.  Phillips  Monypenny  vested,  a  term 
of  100  years  in  trustees  for  the  better  security  of 
the  payment  of  a  rent-charge,  being  his  wife's 
jointure.  Phillips  Monypenny  died  in  1841,  After 
his  death  it  was  discovered  that  of  the  principal 
part  of  the  property  charged  with  the  annuity, 
Phillips  Monypenny  was  only  tenant  for  life,  and 
on  his  death  it  became  another's.  As  the  charge 
upon  the  land  of  which  he  was  such  tenant  ceased, 
it  became  material  to  inquire  whether  there  was 
any  covenant  in  the  deed  to  bind  his  personal 
representatives.  One  of  the  Vice-ChancellorB, 
assisted  by  two  of  the  Common  Law  Judges^ 
decided  that  there  was  no  such  covenant,  and  the 
case  was  re-considered,  on  appeal,  by  Lord  Chan- 
cellor Chelmsford. 

"  The  learned  barons,"  said  the  Lord  Chancellor, 
"who  assisted  the  Vice-Chancellor  in  putting  a 
legal  construction  on  the  deed,  were  clearly  of 
opinion  that  there  were  no  words  in  it  creating  a 
covenant.  They  examined  the  recital,  grant,  and 
the  power  of  distress  in  succession,  and  dismissed 
each  of  them  in  its  turn,  with  the  remark  that  it 
did  not  operate  as  a  covenant.  Even  the  strong 
and  appropriate  words  used  in  the  creation  of  the  • 
power  to  distrain  did  not  shake  their  opinion ;  for 
as  to  them  they  say,  *  Nor  do  we  think  that  the 

K  K  2 
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words  used  in  the  creation  of  the  power  to  distrain, 
extensive  as  they  are/ — ^*  covenants,  grants,  and 
'agrees^  that  it  shall  be  lawful  when  the  rent- 
'  charge  is  in  arrear  for  the  grantee  to  distrain  on 
*the  premises^' — ^are  an  express  covenant  that  he 
shaU  have  power  to  do  so.  We  think  that  *  cove- 
nants and  agrees'  mean  no  more  than  *  grants.' 
Then  the  learned  judges  proceeded  to  inquire 
whether  there  is  any  implied  covenant  arising  out 
of  the  general  words  used  by  the  grantor,  and  pro- 
perly observe  that  such  a  covenant  must  be  a 
covenant  at  law,  and  that  there  cannot  be  a  cove- 
nant implied  from  such  words ;  that  the  covenantor 
had  an  equitable  estate  ;  and  they  conclude  that 
the  deed  contains  neither  an  express  nor  an  implied 
covenant,  of  which  the  claimant  can  avail  herself  to 
enforce  the  payment  of  her  jointure  (i.  e.,  the  charge 
on  the  land).  After  the  most  careful  consideration 
of  every  part  of  the  deed,  I  cannot  bring  my  mind 
to  a  similar  conclusion.  In  the  course  of  the  aigu* 
ment  of  the  counsel  against  the  claim,  I  have  been 
earnestly  requested  to  examine  the  whole  scheme 
of  the  deed,  in  order  to  be  enabled  to  put  a  satis- 
factory construction  upon  those  parts  of  it  which 
involve  the  question  to  be  decided.  Undoubtedly, 
as  Sheppard  says  (Touchstone,  87),  in  the  construc- 
tion of  all  parts  of  all  kinds  of  deeds,  amongst  the 
rules  to  be  universally  observed  is  one,  'that  the 
construction  be  made  upon  the  entire  deed,  and 
that  one  part  of  it  doth  help  to  expound  another. 
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and  that  every  word  (if  it  may  be)  may  take  eflPect 
and  none  be  rejected.'  Where  words  are  am- 
biguous, or  the  intention  is  not  manifest  and  plain, 
it  is  useful  and  necessary  to  recur  to  other  parts  of 
the  deed  for  interpretation :  but  this  mode  of  con- 
struction is  frequently  invoked  for  the  purpose  of 
giving  a  different  meaning  to  words  from  that 
which  they  ordinarily  bear;  and  on  the  present 
occasion  the  assistance  of  the  whole  scheme  of  the 
deed  seems  to  be  used,  not  that  every  word  may 
take  effect,  but  for  the  purpose  of  weakening  the 
appropriate  words.  It  is  unnecessary,  in  my  opinion, 
to  resort  to  any  more  of  the  deed,  except  to  observe 
that  the  marriage  consideration  runs  through  every 
part  of  it.  It  was  clearly  to  Phillips  Monypenny's 
interest  that  Mrs.  Monypenny  should  have  a  rent- 
charge  out  of  his  estate,  and  he  believed  himself  to 
be  the  absolute  owner  of  it.  The  deed,  therefore, 
contains  a  recital  that,  '  upon  the  treaty  for  the 
marriage  he  had  agreed  to  secure  to  her  an  annual 
simi  or  rent-charge,  to  be  issuing  and  payable  out  of 
the  manors  and  other  hereditaments  charged  there- 
with, and  of  or  to  which  he  the  said  Phillips  Mony- 
penny is  entitled  or  seised  in  fee  simple ;'  and  in 
the  granting  part,  *  he  gives  and  grants  the  annual 
sum  or  rent-charge  to  be  issuing  out  of  certain 
manors  and  lands,  and  generally  out  of  messuages, 
lands,  tenements,  and  hereditaments  in  the  several 
parishes  in  the  county  of  Kent^  of  or  to  which  he 
or  any  parson  or  persons  in  trust  for  him  is  or  are 
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seised  or  entitled  for  an  estate  of  inheritance  at  law 
or  in  equity/  It  is  said  that  the  alternate  words 
in  the  recital  and  in  the  *  grant'  expre^  an  un- 
certainty  as  to  the  nature  of  the  title  of  Phillips 
Mony penny  to  the  estates  charged :  and  that^  ac- 
cording^ to  the  case  of  Right  d.  Jefferys  v.  Buch- 
ndl{s\  they  created  no  estoppel  against  Phillips 
Monjrpenny.  But  in  that  case  the  question  related 
to  two  houses  only,  which  were  mortgaged,  and  the 
deed  reciting  that  the  mortgagor  was  legally  or 
equitably  entitled  to  the  premises,  and  he  cove- 
nanting that  he  was  legally  or  equitably  seised 
in  his  own  demesne  as  of  fee,  it  was  clear  that 
there  was  no  certain  or  precise  averment  of  any 
seisin  in  liim.  There  the  charge  was  intended 
to  apply  to  various  -lands  of  the  grantor  ;  and 
as  it  is  an  undoubted  canon  of  constructiou, 
that,  if  possible,  you  should  give  eflFect  to  every 
part  of  a  deed,  I  find  no  difficulty  in  considering 
the  words,  both  in  the  recital  and  in  the  grant,  not 
as  expressive  of  any  uncertainty,  but  as  applying 
to  lands  held  by  different  titles,  and  therefore  red- 
dendo  singula  singulis  to  all  the  lands  mentioned, 
whether  Phillips  Monypenny  waa  legally  or  equit- 
ably entitled  to  them.  The  effect  of  this  mode  of 
reading  the  recital  and  the  grant  will  be,  that  the 
annuity  will  be  a  charge  upon  all  the  land,  whether 
Phillips  Monypenny's  title  to  them  was  legal  or 

(8)  2  B.  &  Ad.  278. 
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equitable,  although  the  power  to  distrain  would  be 
limited  to  those  only  of  which  he  had  the  legal 
estate.  The  converse  of  this  is  put  by  Lord  Coke 
in  p.  47  of  his  Commentary,  where  he  says  :  *  If  a 
man  seised  of  lands  in  fee,  and  possessed  of  a  term 
for  many  years,  grant  a  rent  out  of  both  for  life  in 
tail  or  in  fee,  with  clause  of  distress  out  of  both, 
this  rent,  being  a  freehold,  doth  issue  only  out  of 
the  freehold,  and  the  lands  in  lease  are  only  charged 
with  the  distress/  It  will  be  said  that  the  words 
*  give,  grant,  bargain,  and  sell,'  cannot  operate  as  a 
covenant,  because  they  merely  assert  a  power  to 
give  or  create  an  annuity ;  at  the  same  time,  the 
plain  and  ordinaiy  effect  of  the  word  '  covenant^ 
has  been  denied,  and  it  has  been  treated  as  synony- 
mous  with  the  word  'grant.'  But  in  consVuii 
this  deed  I  should  be  much  more  disposed  to  give 
the  word  *  grant '  the  operation  of  a  covenant  than 
to  transform  the  word  *  covenant '  into  a  grant.  It 
is  undoubtedly  law,  that  a  deed  that  is  intended 
and  made  to  one  purpose  may  accrue  to  another ; 
for  if  it  would  not  take  effect  in  the  way  that  it 
was  intended,  it  may  take  effect  another  way  : 
Sheppard's  Touchstone,  82.  There  is  an  admirable 
judgment  of  Lord  Chief  Justice  Willes  on  this 
subject,  in  Roe  d.  Wilkinson  v.  Tranmarr  (t), 
which  has  a  considerable  bearing  on  the  point  in 
question.     There  Thomas  ICirkley,  in  consideration 

(t)  Willes,  682 ;  2  Smitli  L.  C,  5th  ed. 
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of  natural  love  to  his  brother  Giristopher,  and  for 
£100.,  granted,  released,  and  confirmed  to  Christo- 
pher the  premises  in  question  after  his  (Thomas  s) 
death,  and  covenanted  and  granted  that  the  pre- 
mises should  after  his  death  be  held  by  Christopher 
and  the  heirs  of  his  body,  and  after  their  decease, 
to  John  Wilkinson  and  his  heirs ;  and  it  was  held 
that  the  deed  would  not  operate  as  a  release  because 
it  attempted  to  convey  a  freehold  in  future,  but 
that  it  was  good  as  a  covenant  to  stand  seised :  and 
the  Chief  Justice  said,  *  there  is  likewise  one  thing 
in  the  present  case  much  stronger  than  in  any  of 
the  cases  which  have  been  cited  on  the  one  side  or 
the  other,  for  here  is  not  only  the  word  *  grant,' 
which  has  often  been  construed  as  a  word  of  cove- 
nant, but  likewise  the  grantor  expressly  covenants 
in  two  places  in  the  deed,  that  the  estate  shall  go 
to  John  Wilkinson  in  such  a  manner  as  he  granted 
it/  In  the  present  case,  if  the  words  creating  the 
annual  sum  or  yearly  rent-charge  are  to  be  con- 
strued strictly  as  a  grant  and  nothing  more,  then  it 
was  absolutely  void  from  the  first  and  never  could 
have  any  inception,  because  it  was  not  to  begin 
imtil  after  the  death  of  Phillips  Monypenny,  and, 
on  his  death,  the  estate  on  which  it  is  charged  came 
to  an  end.  Why,  under  these  circumstances,  it 
being  the  clear  intention  of  those  parties  that  the 
deed  should  operate,  if  it  could  not  take  efiect  as  a 
charge,  should  it  not  be  construed  to  be  a  covenant 
to  pay  the  annual  sum  of  £300.,  which  would  be 
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binding  upon  the  executors  of  Phillips  Monypenny, 
though  not  named  ?  It  is  unnecessary  to  multiply 
authorities  to  show  that,  according  to  what  Lord 
Mansfield  says,  in  luWfd  v.  Morris  {u\  *no  parti- 
cular technical  words  are  requisite  towards  making 
a  covenant/  for  in  this  deed  there  is  a  clause  in 
which  this  peculiar  and  appropriate  word  is  to  be 
found  in  giving  the  grantor  power  to  distrain  for 
the  rent-charge — *  Phillips  Monypenny,  for  himself, 
his  heirs,  and  assigns,  covenants,  grants,  andagreea' 
I  asked  more  than  once  in  the  course  of  the  argu- 
ment, what  would  have  been  the  effect  of  the  deed 
if  it  had  simply  contained  this  clause  of  distress  ? 
I  was  not  aware  my  question  almost  received  an 
answer  from  Littleton  himself ;  for  he  says,  in  the 
course  of  section  221 :  'Also,  if  one  make  a  deed  in 
this  manner,  that  if  A.,  of  B.,  be  not  yearly  paid  at 
the  feast  of  Christmas,  for  the  term  of  his  life, 
twenty  shillings  of  lawfrd  money,  that  then  it  shall 
be  lawfiil  for  the  said  A.,  of  B.,  to  distrain  for  this 
in  the  manor  of  F.,  &c. :  this  is  a  good  rent-charge, 
because  the  manor  is  charged  with  the  rent  by  way 
of  a  distress/  But  he  adds — *  And  yet  the  person 
of  him  who  makes  such  deed  is  discharged  in  the 
case  of  an  action  of  annuity,  because  he  doth  not 
grant  by  his  deed  any  annuity  to  the  said  A,,  of 
B.,  but  granteth  only  that  he  may  distrain  for  such 
annuity/     Now  upon  this»  put  the  case  that  a  per- 

{u)  1  Boir.  290. 
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son  'covenant a,  grants,  and  agrees*  for  a  power  of 
distress  for  an  annual  sum  of  rent-charge  upon 
land  in  which  he  has  nothing.  If  it  is  a  rule  that 
every  word  in  a  deed  must  have  effect  given  to  it 
if  possible,  and  none  ought  to  be  rejected,  and 
there  is  another  rule  that  if  a  deed  cannot  take 
effect  in  the  way  intended  it  shall  take  effect  in 
another  way, — why  should  not  these  words  have 
each  its  due  effect,  and  after  the  creation  of  the 
rent-charge  by  the  grant  of  the  power  of  distress, 
why  should  not  the  covenant  applied  to  the  words 
'annual  sum'  create  a  personal  liability  in  the 
grantor  and  his  executors  1  I  am  aware  that  the 
grantor  in  this  clause  of  distress  binds  only  his 
heirs  and  assigns,  and  not  his  executors;  and  it 
was  insisted,  though  not  very  strongly,  in  argu- 
ment, that  this  showed  an  intention  that  his  exe- 
cutors should  not  be  bound.  I  inquired  whether 
there  was  any  authority  to  be  found  that  executors 
in  such  a  case  would  not  be  liable,  and  I  was  told 
that  none  had  been  discovered  ;  and  I  should  have 
been  surprised  to  have  learnt  that,  the  rule  being 
that  heirs  are  in  general  only  bound  if  named,  and 
that  executors  are  bound  although  not  named,  the 
naming  the  heirs  for  the  purpose  of  binding  them 
should  be  considered  to  amount  to  an  exclusion 
of  the  executors,  whom  it  was  unnecessary  to 
name.  But  had  there  been  any  such  authoritv, 
I  should  have  thought  it  inapplicable  to  the  pre- 
sent case,  in  which,  there  being  no   heirs   to   he 
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bound,  as  there  was  nothing  to  descemi,  the 
naming  them  could  have  no  greater  efiect  than 
if  they  had  been  altogether  omitted  from  the 
covenant. 

"  It  is  not  necessary  for  me  to  consdder  the  ques- 
tion as  to  whether  a  covenant  could  have  been 
implied  from  the  words  of  the  deed,  if  there  had 
been  no  express  covenant.  I  proceed  on  the  cove- 
nant which  I  consider  to  be  expressly  created  by 
the  langu^e  of  the  parties.  I  think  the  appeal 
must  be  allowed,  and  the  claim  allowed  also." 

This  rule  has  been  so  admirably  illustrated  by 
another  very  recent  case,  that  I  have  inserted  the 
most  material  &ct8  and  arguments  used  in  it,  in 
applying  and  limiting  the  rula  This  is  the  case  of 
PiggoU  V.  Stratton,  decided  by  the  Court  of  Appeal 
in  Chancery,  and  is  as  follows : — 

In  1845,  Sir  R.  Simeon  demised  to  William 
Stratton  three  pieces  of  land  marked  A.,  B.,  and  C, 
Strutton  covenanting  not  to  build  on  the  piece 
marked  C,  except  in  a  certain  manner,  which 
would  leave  intervals  giving  a  sea-view  to  houses 
built  on  the  piece  marked  B.  Stratton  granted  an 
imderlease  of  part  of  B.  to  one  Harbour,  and  by 
the  underlease  covenanted  to  observe  his  own 
covenants  in  the  original  lease,  and  effectually  to 
indemnify  the  underlessee,  his  executors,  adminis- 
trators,  and  assigns  therefrom.  Harbour  sold  and 
assigned  his  underlease  to  the  plaintiff.  Stratton 
afterwards  surrendered  the  original  lease,  obt^ed 
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another  not  containing  the  restrictive  covenants^ 
and  proceeded  to  build  on  C.  in  a  manner  which 
would  exclude  the  houses  on  B.  from  the  sea-view. 
The  Lord  Chancellor  CampbeUy  sitting  in  the  Full 
Court  of  Appeal,  decided  that  the  covenants  in 
the  xmderlease  to  observe  those  in  the  original 
lease,  had  the  same  effect  as  if  they  had  been  re- 
peated in  the  underlease,  notwithstanding  that 
the  lease  was  surrendered ;  and  an  injunction 
was  granted  to  prevent  Stratton  from  violating 
them  (x). 

"The  first  question,"  said  Lord  Campbell,  "de- 
pends upon  whether  Stratton  is  to  be  considered, 
after  surrendering  to  Sir  Bichard  Simeon  the  lease 
of  1845,  as  under  a  covenant  to  Harbour  not  to 
build  houses  on  the  land  marked  C.  in  that  lease, 
so  as  to  obstruct  the  sea-view  from  houses  built 
on  the  land  marked  B.,  and  depends  entirely  upon 
the  construction  of  the  underlease  of  1851  from 
Stratton  to  Harbour,  regard  being  had  to  certain 
facts  then  existing.  These  facts  are,  that  by  the 
lease  of  1845  Sir  B.  Simeon  had  demised  for  999 
years  a  part  of  his  estate  in  the  Isle  of  Wight,  on 
the  Solent,  consisting  of  three  plots  marked  A*,  R, 
and  C,  and  Stratton  had  covenanted  that  he  would 
not  build  houses  on  C.  without  a  certain  interval 
between  them,  which  would  have  permitted  a  sea- 
view  across  C.  from  houses  built  on  B. ;  that  in  the 

(x)  Piggott  v.  SiraHon,  29  L.  J.  (Ch.)  1. 


CONSTRUCTION.  509 

year  1851  Stratton  proposed  to  underlet  to  Har- 
bour for  970  years  a  considerable  portion  of  the 
plot  marked  B.  for  the  purpose  of  building  marine 
villas  upon  it ;  and  that  the  value  of  such  land 
depends  materially  upon  the  houses  to  be  erected 
upon  it  having  a  view  of  the  sea.  Under  these 
circumstances,  the  underlease  of  1851  was  exe- 
cutedy  containing  a  covenant  by  Stratton  with 
Harbour,  by  which,  after  a  recital  of  the  lease  of 
1845,  Stratton,  for  himself,  his  heirs,  executors,  ad- 
miniatrators.  and  assigns,  covenanted  with  Har- 
bour,  his  executors,  administrators,  and  assigns, 
that  he,  Stratton,  his  executors,  administrators, 
and  assigns  would  thenceforth  observe  the  lessee's 

covenant  contained  in  the  same  lease.     The  under- 

* 

lease  does  not  repeat  the  words  of  the  covenant  in 
the  lease  as  to  the  interval  to  be  left  between  the 
houses  to  be  built  on  C.  But  verba  relata  inesse 
videntur;  and,  according  to  the  dictum  of  Parhe,  B., 
in  Doughty  v.  Bowman  (y),  *  A  covenant  to  per- 
form the  covenants  of  a  lease,  has  no  other  effect 
than  if  the  former  covenants  had  been  inserted.' 
I  conceive,  therefore,  that  this  covenant  in  the 
underlease  was  tantamount  to  a  covenant  by  Strat- 
ton, for  himself,  his  heirs,  executors^  administrators^ 
and  assigns^  not  to  build  houses  on  C.  without 
leaving  the  stipulated  interval  between  thenu  Is 
not  this  covenant  still  binding  upon  Stratton.    He 

(y)  1 1  Q.  B.  454. 
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admits  that  it  was  binding  on  him  iintil  he  sur- 
rendered the  lease  of  1845,  and  that  until  then  an 
injunction  might  have  been  obtained  by  Haibour 
against  his  building  houses  on  G.  contrary  to  the 
covenant.     He  now  relies  upon  the  surrender.     I 
entirely  concur  in  the  general  maxim,  that  a  cove- 
nant to  perform  the  covenants  of  a  lease,  is  only 
binding  during  the  subsistence  of  the  lease  ;  but 
looking  to  the  covenant  in   this  underlease,  it  is 
evident  to  me  that  the  parties  intended  that,  in  as 
far  as  it  conferred  any  benefit  upon  Harbour,  it 
should  remain  in  force  during  the  currency  of  the 
underlease.     Harbour  acquired  a  material  benefit 
by  Stratton's  covenant  with  him  to  perform  the 
covenant  in  the  lease  from  Sir  R  Simeon  as  to  the 
mode  in  which  the  houses  were  to  be  erected  be- 
tween B.  and  the  margin  of  the  Solent.     It  cannot 
properly  be  called  an  easement  or  servitude  over  C. 
But   Harbour  acquired  a  right  to  an  immunity 
which  materially  enhanced  the  value  of  the  land 
which  was  sub-let  to  him,  and  restrained  the  use  of 
part  of  the  land  demised  to  Stratton.     If  there 
had  been  in  the  underlease  a  direct,  express,  or 
specific  covenant  by  Stratton  that^  during  the  cur- 
rency of  the  underlease,  he  would  not  build  upon 
C.  so  as  to  injure  the  prospect  fi:om  B.,  it  was  not 
contended   tliat  this  covenant  would  have    been 
affected  by  the  surrender.     But  I  conceive  that  the 
covenant  to  perform  all  the  covenants  in  the  lease 
which  contained  such  a  covenant,  is  exactly  equiva- 


CONSTRUCTION.  511 

lent.  When  Stratton  had  sub-let  B.,  at  the  same 
time  restraining  the  mode  of  enjoying  C.  during 
the  currency  of  the  underlease,  he  could  not  by 
any  surrender  derogate  from  the  right  which 
Harbour  had  acquired.  Harbour  was  a  stranger  to 
the  surrender,  and  could  not  be  prejudiced  by  it. 

"  If  Stratton,  before  the  surrender  of  the  lease 
of  1845,  is  supposed  to  have  covenanted  in  the 
underlease  to  Harbour  so  as  to  give  Harbour  an 
interest  in  any  part  of  the  land  devised  by  the 
lease  of  1845,  upon  that  interest  the  subsequent 
surrender  could  have  no  operation.  That  such  was 
the  intention  of  the  parties  when  the  underlease  of 
1851  was  executed,  I  cannot  doubt,  and  I  think 
that  this  intention  is  sufficiently  manifested  by  the 
language  they  have  employed, 

"  To  get  at  the  intention  of  covenants  it  is  not 
necessary  to  look  for  any  technical  form  of  words. 
The  principles  upon  which  covenants  are  to  be 
construed  are  elaborately  and  lucidly  laid  down 
and  illustrated  in  the  judgment  of  Lord  Chan- 
cellor Chelmsford  in  the  case  of  Monypenny  v. 
Monypennyy  in  which  he  overruled  (I  think  very 
properly)  the  judgment  of  two  Common  Law 
Judges,  who  had  departed  from  these  principlea'^ 

The  few  strong  expressions  used  by  Lord  Ten- 
terden  in  the  case  of  Doe  d.  Bywater  v.  Brand- 
ling  (2),  as  to  the  mode  of  construing  Acts  of 

(e)  7  B.  &  C.  660. 
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Parliament^  are  equally  applicable  to  the  mode 
of  construing  contracts ;  and  their  reasonableness 
will  appear  from  the  mere  enunciation  of  them  :— 
"  We  are  to  look,  not  only  at  the  language  of  the 
preamble  or  of  any  particular  clause,  but  at  the 
language  of  the  whole  Act ;  and  if  we  find  in  the 
preamble  or  in  any  particular  clause,  an  expression 
nob  so  large  and  extensive  in  its  import  as  ihoee 
used  in  other  parts  of  the  Act^  and  upon  a  view  of 
the  whole  Act  we  can  collect  from  the  more  large 
and  extensive  expressions  used  in  other  parts  the 
real  intention  of  the  Legislature,  it  is  our  duty  to 
give  eflFect  to  the  larger  expressions^  notwithstand- 
ing the  phrases  of  less  extensive  import  in  the  pre- 
amble or  in  any  particular  clause."  In  like  manner 
general  words  may  be  restrained  by  the  recital, 
where  it  is  evident  from  the  whole  agreement  that 
they  were  intended  to  apply  to  the  matter  recited 
Thus,  a  deed  recited  that  disputes  were  subsisting 
between  Simons  and  Johnson,  about  which  actions 
at  law  had  been  brought,  and  that  it  had  been 
agreed,  in  order  to  put  an  end  thereto,  that  each  of 
them  should  execute  a  release  of  all  actions  and 
causes  of  action,  claims,  and  demands  which  each  of 
them  then  had  or  might  claim  by  reason  of  any- 
thing  whatsoever.  "  I  cannot  read  this^*'  said  Lord 
Tenterdetif  *'  without  seeing  that  the  release  whidi 
follows  was  intended  to  apply  to  the  matter  recited, 
namely,  the  actions  then  depending,  and  that  the 
object  was  to  put  an  end  to  them.     The  generality 
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of  tbe  language  was  therefore  to  be  confined  by  the 
recital "  (a). 

An  important  instance  of  the  rule  which  we  wonii  ^uwim 
have  been  considering,  is^  that  where  general  words 
follow  others  of  more  particular  meaning,  they  are 
to  be  construed  as  applicable  to  things  ejusdem 
generis  with  the  former  particular  words  (b).  Thus, 
an  action  was  brought  upon  a  policy  of  insurance 
in  the  ordinary  form,  wherein  the  perils  which  the 
insurers  were  to  bear  are  stated  to  be  ''of  the  sea, 
men^f-war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  countermart,  sur- 
prisals,  takings  at  sea,  arrests,  restraints,  and  de- 
tainments of  all  kings,  princes,  and  people,  of  what 
nation,  condition,  or  quality  soever,  barratry  of  the 
master  and  mariners,  and  of  all  other  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandize  and  ship,  &a,  or  any  part  thereof.*' 
The  facts  of  the  case  were,  that  the  ship  and  goods 
had  been  sunk  at  sea  by  another  and  Mendly 
vessel  firing  upon  her,  mistaking  her  for  an  enemy; 
and  the  question  was,  whether  the  injury  was 
within  the  general  words  with  which  the  perils 


(a)  Simana  v.  Johnson,  3  Exch.  739,  8,  C. ;  Joneg  v. 
B.  k  Ad.  176 ;  Payler  ▼.  Ho-  NicfioUan,  23  L.  J.  (Ex.)  330; 
mereJiamy  4  M.  &  Sel  423.  10  Exch.  28,  8.  C. ;  Lozano 

(b)  CuUen  ▼.  Builer,  S  M.  v.  Jamoti,  28  [L.  J.  (Q.  B.) 
&  Sel.  461 ;  Naylar  ▼.  Fah  337. 

mer,  22  L.  J.  (Ex.)  329 ;  8 
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enumerated  were  concluded.     The  Coort  decided 
that  the  assured  was  entitled  to  recover,  as  the  loss 
was  of  the  same  kind  as  the  perils  expressly  men- 
tioned, and  was,  therefore!^  within  the  gen«»l  temm. 
The  Court  of  Queen's  Bendi,  whose  judgment  was 
delivered    by  Lord    EUenbarough,  considered,  in 
opposition  to  an  argument  on  the  part  of   the 
plaintiff,  that  it  was  a  loss  by  perils  of  the  sea* 
merely  because  it  happened  there ;   that  all  the 
other  causes  of  loss  specified  in  the  policy  were 
upon  that  ground  equally  entitled  so  to  be  con* 
sidered,  and  it  would  be  unnecessary  ever  to  aas^ 
any  other  cause  of  loss  than  a  loss  by  peiik  of 
the  sea;    but^  the  Court  continued,  as  ihat  has 
not  been  the  understanding  and  practice  on  the 
subject  hitherto,  and  inasmuch  as  the  very  in- 
sertion of  the  general  or  sweeping  words^  as  they 
are  called,  in  the  policy  after  the  special   words 
imports  that  the  special  words  were  not  imder* 
stood  to  include  all  perils  happening  on  the  8ea» 
but  that  some  more  general  words  were  required 
to  be  added  in  order  to  extend  the  rei^nsibility 
of  the  underwriters  unequivocally  to  other  risks 
not  included  within  ihe  proper  Booipe  of  any  of 
these  enumerated  perils.    ^  I  shall  think  it  neces- 
sary,'' said  Lord  EUenhorough^  '^only  to  adv^ 
shortly  to  some  of  the  reasons  upon  which  we  think 
that  the  general  words  thus  inserted  comprehend  a 
loss  of  this  nature.    The  extent  and  meaning  of 
the  general  words  have  not  yet  been  the  immediate 
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subject  of  any  judicial  construction  in  our  courts  of 
law.  As  they  must^  however,  be  considered  as  in- 
troduced into  the  policy  in  furtherance  of  the  ob- 
jects of  marine  insurance,  and  may  have  the  effect 
of  extending  a  reasonable  mdemnity  to  many  cases 
not  distinctly  covered  by  the  special  words,  they 
are  entitled  to  be  considered  as  material  and  opera- 
tive words,  and  to  have  the  due  effect  assigned  to 
them  in  the  construction  of  this  instrument ;  which 
will  be  done  by  allowing  them  to  comprehend  and 
cover  other  cases  of  marine  damage  of  the  like  kind 
with  those  which  are  specially  enumerated  and 
occasioned  by  similar  causes  (c)/' 

Another  very  dear  example  (d)  of  the  same  rule 
is  afforded  by  a  case  where  a  ship  loaded  with  com, 
being  forced  by  stress  of  weather  into  Elly  har- 
bour, in  Ireland,  and  there  happening  to  be  a  great 
scarcity  of  com  there  at  the  time,  the  people  came 
on  board  the  ship  in  a  tumultuous  manner,  took 
the  government  of  her,  and  suffered  her  to  drive  on 
rocks,  where  she  was  stranded.  The  question  was» 
whether  she  was  detained  by  people  as  in  the 
policy  above  mentioned.  "  The  word  people,'*  said 
Mr.  Justice  BuUer,  ''in  the  policy  means  the 
supreme  power,  the  power  of  the  coimtry,  whatever 
it  may  be.  This  appears  dear  from  another  part 
of  the  policy ;  for  when  the  underwriters  insure 
agsdnst   the   wrongful  acts  of  individuals,  they 

(e)  CuOen  ▼.  Butler,  sapra.       T.  R  783  ;  Glaholm  v.  Hays, 
Id)  NeebiU  y.  Lushington,  4     2  M.  &  6r.  257. 

hh2 
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describe  them  by  the  names  of  pirates,  TOTers» 
thieves;  then,  having  stated  all  the  individual 
persons  against  whose  acts  they  engage,  they  men- 
tion other  risks,  those  occasioned  by  the  acts  of 
kings,  princes,  and  people  of  what  nation,  condi- 
tion, or  quality  soever.  These  words,  ther^ore, 
must  apply  to  nations  in  their  collective  capacity.* 
rob^ctim^uer  ^*  ^  obvious,  that,  if  the  whole  of  the  agreement 
*^'d*nSi       ^®  *^  ^  considered,  the  place  where  it  was  made  (a), 

the  time  when,  the  object  of  the  parties,  and  this 
department  of  science  or  art,  trade  or  commeroe,  t^ 
which  the  subject-matter  of  it  belongs^  must  be 
regarded;  for,  otherwise,  the  meaning  of  words 
which  have  peculiar  acceptations  at  different  times 
and  places,  and  in  relation  to  different  subject- 
Words  to  be     niatters,  cannot  be  accurately  understood.      But 

underetood  in  ,        ^  ,  ''  . 

their  ordinary  bearing  in  mind  these  observations  as  to  the  pecu- 
liar meaning  which  words  sometimes  bear,  and  to 
the  context  of  the  whole  contract,  the  usual  and 
proper  mode  of  understanding  words  is  according 
to  their  ordinary  sense  and  meaning.  Of  this 
mode,  the  case  of  Barton  v.  Fitzgerald  (jT),  is  a 
strong  instance.  In  this  case  the  defendant  by 
deed,  reciting  a  lease  for  the  term  of  ten  years^ 
which  by  several  assignments  had  come  to  him, 
and  that  the  plaintiff  had  contracted  for  the  abso- 
lute purchase  of  the  premises,  assigned  them  to  the 
plaintiff  for  the  residue  of  the  term  in  as  ample  a 

(e)  See  Fust  v.  Doioie,^  33         {/)  15  East,  530, 
L.  J.  (Q.  B.)  172. 
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manner  as  he  held  the  same,  and  covenanted  that 
it  was  a .  good .  and  subsisting  lease,  valid  in  law, 
and  not  forfeited  or  otherwise  determined  or  be- 
come void  or  voidabla  The  fault  was,  that  the 
original  lease  was  for  ten  years  determinable  on  a 
life  which  fell  before  the  ten  years  expired,  but 
after  this  assignment  to  the  plaintiE  And  the 
Court  held,  that  the  plain  and  absolute  terms  of 
the  covenant  must  have  their  full  meaning,  and 
that  consequently  it  had  been  broken  by  the  defen- 
dant ;  although  there  was  another  covenant  against 
incumbrances  confined  to  such  as  were  created  by 
the  defendant,  and  those  who  might  claim  under 
him,  and  a  covenant  for  quiet  enjoyment  restrained 
in  the  same  manner  (gr).  Another  instructive  in- 
stance of  the  rule  of  giving  to  each  word  its  ordi-. 
nary  and  popular  meaning  as  evidently  affected  by 
the  context  or  circumstances  before  mentioned,  is 
furnished  by  the  case  of  Lord  Dormer  v.  Knight  (h)^ 
in  which  a  deed  had  been  executed  by  the  defen- 
dant»  granting  an  annuity  for  the  use  of  his  wife ; 
provided  that^  if  she  should  associate,  continue  to 
keep  company  with,  or  cohabit,  or  criminally  cor- 
respond with  a  person  named,  the  annuity  should 
cease.  It  was  held,  that  all  intercourse,  however 
innocent,  was  prohibited,  "  The  words  of  the  deed," 
said  the  Co\nrt,  "  are  as  general  as  can  be,  and  go 
much  Airther  than  the  exclusion  of  criminal  co- 

(g)  See     Worthinffton     v.         (/i)  1  Taunt  417 
Warrington^  5  C.  B.  636. 
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habitation.  The  intention  was  to  put  a  stop  to  all 
intercourse  whatever  between  these  two  persons. 
The  receiving  a  person's  visits  whenever  he  chooses 
to  call,  is  associating  with  him.  The  parties  have 
chosen  to  express  themselves  in  these  termc^  and 
the  words  must  receive  their  common  meaning  and 
acceptation/'  In  like  manner,  where  a  warrant  of 
attorney  had  been  given  to  the  plaintiff  by  the 
defendant,  but  it  was  agreed  not  to  enter  up  judg- 
ment upon  it  imless  the  defendant  should  dispose 
of  his  business,  or  become  bankrupt  or  insolvent, 
it  was  held,  that  the  latter  words  meant  a  gen«al 
inability  to  pay  his  debts,  and  not  merely  his 
having  recourse  to  the  protection  of  the  Insolvent 
Courts  (i). 

'  But  a  very  little  consideration  will  show  that 
the  rule  of  understanding  the  words  and  sentences 
in  their  ordinary  meaning,  when  it  is  not  restrained 
by  the  context,  is  perfectly  consistent  with  the 
rule  that  the  whole  context  is  to  be  considered; 
which  is,  indeed,  the  just  rule  of  interpretation, 
and  is  very  conveniently  couched  in  the  ancient 
maxim  of  the  law,  JEx  antecedentibus  et  .oansequen' 
tihusfit  optima  interpretatio  {k). 

These  are  the  principal  rules  for  the  construction 
of  contracts.  There  are  othergf,  less  general,  whidi 
are  sometimes  referred  to.      They  will  be  found 

(i)  BiddUcomhe  v.  Bcmd^  4      Coles  v.  HuLme^  8  B.  &  CL 
Ad.  &  £.  332.  568. 

{k)  1     Shep.    ToucL    87; 
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very  dearly  treated  of  in  Broom's  Maxims,  last 
edition;  and  both  these,  and  the  more  general 
rules  which  it  has  been  attempted  to  illustrate  in 
this  volume,  are  explained  at  large  in  Sheppard's 
Touchstone ;  in  which  book,  indeed,  many  of  the 
topics  treated  of  in  these  Lectures  will  be  foimd 
explained  in  the  most  scientific  and  masterly 
manner. 
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contract  made^  expounded  by  foreign  law,  333. 

but  if  sued  upon  here,  remedy  according  to  English  law 

334. 

ACCEPTANCE, 

of  goods,  126.    See  Stattttb  or  Frauds,  Sec.  17. 

of  offer,  139. 

offer  may  be  rescinded  until,  HI,  145. 

ACC0X7NT. 

action  o^  463. 

in&nt  cannot  state  an,  301. 

ACCRUAL  OF  CAUSE  OF  ACTION,  469. 
what  i%  ih* 

ACENOWLEDQMENT,  471,  480.    8ee  Limitations,  Statuti 
or* 

ACTION, 

cannot  be  brought  for  fraudulent  representation,  unless 

in  writings  104. 
forbearance,  not  a  consideration  where  no  cause  o(  171. 
of  debt,  463. 

barred  by  statute,  136,  467. 
of  assumpsit,  463. 
of  covenant,  463. 
of  account^  463. 

ACTS  OF  PARLIAMENT, 

contracts  contravening  objects  o^  220. 

ADEQUACY  OF  CONSIDERATION,  160,  207. 
must  be  of  some  value^  164« 
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AD  IDEM, 

parties  most  conseut  in  order  to  make  a  contract^  137. 

ADMINISTRATOR.    See  Ezbcutor. 

ADMISSION, 

part  payment  under  Statute   of    limitationB  may   be 
proved  by,  493. 

AGENT,  380.    See  Pabtdss  to  Contracts. 

to  execute  deed  must  be  authorized  by  deed,  36. 

under  Statute  of  Frauds  must  not  be  the  other  party, 

128.    See  &tATVTZ  ov  Fbaudb. 
remunerated  and  unremunerated,  175. 
where  wife  binds  her  husband  as^  440. 
ratifiioation  of  contract  by,  405. 

AGENCY, 

notice  of  determination  of,  407. 

AGREEMENT.    See  Statutb  of  Fbauob. 
word,  how  understood,  75. 
consideration  must  appear  in,  to  satisfy  Statute  of  Frauds, 

except  in  a  guaranty,  75. 
all  the  other  terms  must  appear  in,  to  sattsfy*  Statute  of 

Frauds^  78. 
need  not  be  in  one  writing,  but  may  be  in  several,  81. 
nor  can  they  be  joined  by  verbal  evidence,  86. 
signature  to  agreement  must  be  that  of  party  to  be 

charged,  87. 
no  matter  where  signature  placed  if  intended  to  bind, 

88. 
to  satisfy  Statute  of  Frauds  must  exist  before  action,  91. 
if  unwritten  not  void,  "but  no  action  can  be  brought  upon 

it,  91. 
made  in  consideration  of  marriage,  107. 
for  an  interest  in  lands,  109,  116. 
for  lease  not  to  be  performed  within  a  year,  117. 

ALIENS,  333»    See  Pabtiss  to  Contbaots. 

ALIEN  ENEMIES,  219,  335; 
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AMBIGUITY, 

patent  and  latent^  47. 

APOTHECARIES'  ACT 

contract  to  eyade,  219. 

ASSENT, 

of  both  parties  necessary  to  a  contract,  137. 

must  be  to  same  thing,  137. 

must  be  to  precise  terms  offered,  139. 

ASSIGNABLE, 

covenants  between  landlord  and  tenant  running  with  the 
land,  30. 

ASSIGNABLE  CONTRACTS,  276. 

ASSIGNMENT  OF  CHATTEL  INTERESTS, 
most  be  by  deed,  36. 

ASSUMPSIT, 

action  o(  463. 

ATTORNEY, 

authorized  under  seal  of  a  Company  may  execute  deed 
under  his  own,  376. 

BARON  AND  FEMME,  311. 

BARGAIN  AND  SALE, 

deed  o^  requires  pecuniary  consideration,  16. 

the  word  "bargain"  in  the  17th  Sec.  of  Statute  of 

Frauds,  131. 
there  cannot  be  a  bargain  without  two  parties^  Hk 

BENEFICES, 

ill^  changes  on,  273. 

BETTING, 

on  races,  245. 

on  games  not  within  the  statute^  246. 

BEYOND  SEA,  471,  476.    See  Limitation,  Statuti  of. 

BILLS  OF  EXCHANGE, 

consideration  presumed,  165. 
given  for  illegal  doDBideiatioDS^  277. 
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BILD3  OF  EXCHANGE-H^^nnad. 

infant  cannot  bind  himself  by,  300. 

giren  to  wife  dtun  sola,  313. 

liability  of  Joint-Stock  Companies  for,  365»  376. 

under  Company's  Act>  376. 

liability  of  firm  upon  bills  drawn  by  partner,  iS3« 

BROCAGE, 

marriage  contract^  210. 

BBOKEB,  434. 

insurance,  435. 

CAUSE  OF  ACTION, 
aocraing  o^  468. 

CHAMPERTY  AND  MAINTENANCE,  217. 

CHATTEL  INTERESTS. 

assignment  of^  mnst  be  by  deed,  36. 

COHABITATION,  ILLICIT, 

if  future  an  illegal  consideiation,  196. 
if  past  no  consideration,  196. 

COMMON  LAW, 

practice  of  English  courts  at^  1. 

contracts  divided  by,  into  three  classes,  2. 

contracts  by  way  of  gaming  or  wagering  not  unlawful  at^ 

247. 

COMMON  SEAL^ 

coxporation  contracts  under,  337. 

CONDITION, 

freehold  upon,  cannot  be  granted  without  deed,  35. 
chattel  real  or  personal  may,  ib, 

CONDITIONAL  DELIVERY, 

of  a  deed  to  a  third  person,  10. 

CONSENT, 

to  the  same  thing  necessary  to  a  contract  137* 

CONSIDERATION, 

not  essential  to  contract  by  deed,  13,'07« 
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CONSIDERATION-^onitmiad. 

not  essential  to  contract  by  deed — continued, 

except  under  Statute  of  Uses,  or  in  re- 
straint of  trade,  16. 
implied  in  deed,  13. 

.not  in  simple  contract,  13,  146. 
reason  of  requiring  a  consideration  in  simple  contract^ 
162,  146. 

of  difference  in  respect  of,  between  contract  by 
deed  and  simple  contract^  13,  146.    . 
coyenant  to.  stand  seised,  void  without,  16. 
wbere  several  and  one  illegal,  it  avoids  whole  instrument, 

20. 
8ecu8  where  consideration  good  and  several  covenants, 

some  legal  and  some,  illegal,  20. 
essential  to  existence  of  simple  contract,  146. 
must  appear  in  memorandum  under  4th  Sec  of  Statute 
of  Frauds,  75. 

expressly  or  by  implication,  78. 
word  agreement  comprehends  as  well  as  promise,  75. 

except  in  special  promise  to  answer  for  debt^ 
default,  or  miscarriage  of  another,  102. 
new  consideration  of  guaranty  does  not  do  away  with 

necessity  of  writing,  ib, 
of  marriage,  107. 
majom  oi  nudum  paeium^lhl. 
reason  of  the  rule,  .152. 
what  is,  154. 

benefit  to  prbmiser,  or  disadvantage  to  promisee,  159. 
must  move  from  promisee,  159. 

in  absence  of  fimud,  inadequacy  o^  no  ground  for  avoid- 
ing contract,  161,  176. 
must  be  of  some  value,  164. 
bills  and  notes  always  presumed  to  be  a»  165. 

« 

forbekrance  a,  168. 
doubtful  claim,  172. 
trust  a,  174. 
immoral,  194. 
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CONSIDERATION— ttm/inwed. 
secoritieo  for  a  gaming,  251. 
See  SiMPLB  CoNTBAon. 

CONSTRUCTION,  RULES  OF,  494. 
not  meiely  conventional,  ib. 
of  written  contracts  to  be  made  by  the  judge,  495. 
of  terms  of  trade,  place,  ^.,  by  the  jury,  497. 
similar,  of  deeds  and  simple  contracts,  ib. 

in  whaterer  court  to  be  construed,  4b. 
roles  ot,  498. 

whole  of  document  to  be  considered,  i&. 

Monypenny  v.  Monypenny,  %b, 

Figgott  V.  Stratton,  507. 
qjtudem  generis,  513. 
circumstances  to  be  considered,  516. 
words  to  be  understood  in  ordinary  senaei  ib. 

CONTRACTING  PARTY, 

no  action  can  be  brought  to  charge,  where  Statute  of 
Frauds  not  complied  with,  91. 

CONTRACTS,  1. 

classification  o^  1. 
parties  must  be  ad  idem,  119. 
three  classes  of,  2. 
of  record,  3. 

incidents  of  contracts  of  record,  4^ 
by  deed,  5.    See  Djued. 
simple  contracts,  39.    See  Simplb  CovTRAXm, 
illegal  at  Common  Law,  193.     See  Illboal  Gontr/ictb. 
illegal    by  statute,   226.      See    Btatute,    Cont&icxb 

nXBGAL  BT,  16,  196. 
in  restraint  of  trade.    See  Rebtbaikt  of  Tbabb. 
how  affected  by  Statute  of  Frauds.     See  Statutb  of 

Frauds. 
where  contract  made  available  without  bringing  action 

on  it,  91. 
in  consideration  of  marriage,  107. 
for  the  sale  of  lands,  109. 
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for  sale  of  tiiiiber,  112. 

not  to  be  peifonued  within  a  year,  119. 

for  the  sale  of  goods  of  ten  pounds  and  upwards,  125. 

in  what  case  good  under  Statute  of  Frauds,  Sec.  17,  tb. 

Statute  of  Frauds  does  not  preclude  a  contract  being  res- 
cinded by  parol,  133. 

in  absence  of  fraud,  inadequacy  of  consideration  no 
ground  for  avoiding,  161,  176. 

illegal,  192.    See  Illboal  Contbactb. 

of  worldly  business  on  the  Lord's  day,  261. 

parties  to,  288.    See  Pabtibs  to  Contraots. 

made  abroad,  expounded  by  foreign  law,  ZZZ, 

but  if  sued  upon  here  remedy  according  to  English 
law,  ib, 

CORPORATION  AGGREGATE,  337.    See  Pabtdbs  to  Cok- 

TBAOTB. 

contracts  under  common  seal,  337. 

COURT, 

to  construe  document  when  meaning  of  words  ascertained, 
48,  494. 

COVENAMT, 

to  stand  seised,  void  without  consideration  of  blood  or 
marriage,  16. 

legal  and  illegal,  20. 

when  assignable^  30. 

when  promise  made  by  deed,  performance  may  be  en- 
forced by  action  o^  37. 

action  o(  463 

must  be  brought  within  twenty  years  after  cause  of 
action  accrued,  467,  471. 

CREDIT, 

question  whether  given  to  one  partner  or  to  firm,  426. 

CREDITORS, 

specialty,  have  priority  in  adminisbafcion  of  personal 
effects,  32. 
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CBEDTTOBS'-c&ntinued. 

simple  contract^    have   remedy  against   zeal  estate  of 

deceased  in  equity,  32. 
where  consent  to  dischaige  of  debtor  taken  in  ezecn* 
tion,  debt  satisfied,  101. 

CEOPS  GROWING, 
contract  for,  111. 

CUSTOM.  See  Usaoi. 

written  contracts  may  be  qualified  by,  62. 

parol  evidence  admissible  to  annex,  customary  inddanta 

to  certain  written  contracts,  ib. 
does  not  apply  to  unusual  contracts,  68. 

CtrSTOMARY  INCIDENTS, 

may  be  annexed  by  parol  to  written  contracts^  52. 

DEBT, 

promise  to  answer  for,  of  another,  must  be  in  writing, 

98.      ^S^  GUABAKTT. 

person    whose    debt    is  guaranteed  must    be'  himself 

Uable,  101. 
ft^tion  of,  463. 

DEBTOR, 

promise  del  credere,  need  not  be  reduced  to  writing,  102. 

D^D, 

contracts  by,  5. 

what,  ib. 

must  be  written  on  paper  or  parchment,  ib. 

though  written,  need  not  be  signed,  5. 

must  be  sealed  and  delivered,  ib. 

this  a  main  distinction  between  a  deed  and  any  other 

contract^  5. 
delivery  of,  ib. 
to  whom  to  be  delivered,  7. 
escrow,  8. 

conditional  delivery,  10. 
poll,  11. 
indenture,  ib. 
does  not  require  consideration,  13. 
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DEED— cow^tn?/crf. 

does  not  require  consideration — cmitinued. 

reason  of  this  rule,  13. 
under  Statute  of  Uses  void  without  consideration,  16. 
contracts  by,  in  restraint  of  trade,  ib, 
illegality  of  consideration  of,  may  be  shown,  17. 
covenants  in  some  legal,  some  not  legal,  good,  20. 
estoppel  by,  20. 

must  be  definite,  21. 

of  no   effect   except   upon  matters   in  the 
deed,  22. 

of  no  effect  if  facts  appear  by  the  deed,  iff. 
merger,  27. 

contract  merged  must  be  ad  idem,  ib, 
cannot  be  got  rid  of  by  parol,  29. 
covenant  assignable,  when,  30. 
charges  heir  and  devisee  of  party  bound  by,  31. 
creditors  by,  have  priority,  32. 
when  necessary,  33. 

to  pass  incorporeal  property,  ib. 

reversions  or  remainders,  34. 

a  freehold  estate  upon  condition,  35. 

to  assign  a  patent,  35. 

to  transfer  a  registered  ship,  ib. 

to  authorise  agent  to  execute  a  deed,  36. 

to  grant  by  corporation,  36. 

to  render  gift  of  chattel  irrevocable,  36. 

to  feoffinents,  partitions,  exchanges,  leases, 
assignments,  and  surrenders,  ib. 
remedies  on  contracts  by,  37. 
difference  between  contracts  by,  and  simple  contracts,  39. 

DEFAULT, 

of  another,  promise  to  answer  for,  must  be  in  writing,  98. 

See  QUARANTT. 

DEL  CREDERE,  102. 

DELIVERY, 

requisite  to  a  deed,  5. 

of  deed  by  words  without  touch,  6. 

M  X 
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DEUVERY—cotiihifted. 

or  by  tooch,  without  words,  ib. 

to  whom  reqaiflite»  7. 

as  an  escrow,  8. 

to  a  third  person,  ib, 

express  words  not  nooessaiy  to  constitate  escrow,  10. 

conditional  mnst  be  to  third  person,  ib. 

DEMISE  OF  LAND, 

for  more  than  three  years,  mnst  be  in  writing,  36,  117. 

DEVISEE, 

bound  by  covenant  which  binds  devisor,  31,  32. 
yet  simple  contract  creditors  have  remedy  against  real 
estate  in  equity,  32. 

DIEECTORS, 

of  public  companies,  363. 

DOCUMENTS, 

several  may  be  read  together,  under  Sec.  4  of  Statute  of 

Fniuds,  81,  85. 
under  Sec.  17;  125. 
See  Statutk  of  Frauds. 

DORMANT  PARTNEE,  430. 

DOUBTFUL  CLAM, 

a  consideration,  172. 

DRUNEm^^  PERSON, 
contracts  of,  329. 

DURESS, 

vitiates  deed,  17. 

DUTIES,  PUBLIC, 

contracts  inconsistent  with,  216, 
See  PuBLio  Poucr. 

EARNEST,  111. 

giving  of,  126,    See  Statute  of  Fbauds,  See.  17. 

EJUSDEM  GENERIS, 

rule  of,  for  constming  statutes,  262. 

contractfi^  513, 
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ELECTION 

of  third  party  between  principal  and  agent.  Hi 

EAfBLEMENTS,  111. 

ENEMIES,  ALIEN, 

contracts  with,  219,  335. 

ESCROW, 

distinction  between  a  deed  and,  8. 
definition  o^  ib. 

conditional  delivery  of,  to  third  person^  10. 
to  constitute  delivery  is  not  necessary  to  be  by  express 
words,  11. 

ESTOPPEL, 

meaning  of,  20. 

created  by  deed,  ib, 

principle  o^  21. 

allegation  to  operate  as,  must  be  definite,  21. 

no  effect  on  matters  not  depending  on  the  deed,  22. 

nor  if  the  facts  appear  by  the 
deed,  ib, 
binds  both  parties  to  fSetct  agreed  upon  by  both,  23. 

EVIDENCE.    See  Pabol. 

records  prove  themselves,  3. 
of  written  contracts,  40. 

EXCHANGES  OF.  LAND, 
must  be  by  deed,  36. 

EXECUTED  and  EXECUTORY  CONSIDERATIONS,  179. 

EXECUTOR  or  ADMINISTRATOR, 

contract  to  bind  must  be  in  writing,  when,  94. 
consideration  requisite  for,  95. 

FACTOR,  434. 

FELON,  336.    See  Pabtibs  to  Contbaots. 

FEOFFMENTS, 

must  be  by  deed,  36. 
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FIXTURES, 

contracts  for,  113. 

FOEBEAEAKCE, 

a  consideration,  168. 

unless  no  cause  of  action,  171. 

FOREIGNER.    See  Alien. 

FOREIGN  LAW, 

contract  made  abroad  expounded  by,  333. 
but  if  sued   upon  bere,  remedy  according  to  Euglisli 
law,  ib, 

FRAUD  or  DECEIT, 

contracts  tainted  with,  vitiated,  16,  224. 

FRAUDS,  STATUTE  of.    See  Statute  op  Frauds. 

FRAUDULENT  CONTRACT, 
of  partner,  433. 

FRAUDULENT  MISREPRESENTATIONS, 

cannot  be  sued  upon  unless  in  writing,  104. 

FRUCTUS  INDUSTRIALES,  111. 

GAMBLING,  239. 

GAMES, 

wagers  on,  246. 

bets  not  on,  within  the  statute,  246. 

GAMING, 

contracts  by  way  of,  not  unlawful  at  common  law,  247. 
securities  for  a  gaming  consideration,  251. 

GIFT, 

of  chattel  to  be  irrevocable,  must  be  by  deed,  36. 

GOODS, 

contract  for  sale  o^  how  affected  by  Statute  of  Frauds, 
126.    See.  Statute  of  Frauds,  Sec.  17. 

GRASS  GROWING, 

contract  for  sale  of,  109. 

GROWING  CROP, 

contract  for  sale  of^  109. 
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GUARANTY,  97. 

must  be  in  writing,  98. 

person  whose  debt  guaranteed,  must  continue  himself 

liable,  101. 
new  consideration  of,  does  not  dispense  with  writing;  101. 
for  default  or  miscarriage  in  breach  of  any  duty,  must  be 

in  writing,  102. 
the  promise  to,  must  be  made  to  the  creditor,  103. 
consideration  of,  need  not  be  in  writing,  ib, 

HEIR, 

bound  by  ancestor's  deed  if  named  therein,  32. 

HORSE  RACES,  240. 

HUSBAND, 

may  sue  on   contract  of  wife,   317.    See  Parties  to 

Contracts. 
bound  by  contract  of  wife  on  ground  of  agency,  440. 

See  Parties  to  Contracts. 

ILLEGAL  ACTS, 

indemnification  against,  216. 

ILLEGAL  CHARGES, 
on  benefices,  273. 

ILLEGAL  CONSIDERATIONS, 
bills  and  notes  given  for,  277. 

ILLEGAL  CONTRACTS,  192. 
at  common  law,  193,  235. 

by  statute,  226.    See  Statute,  Contracts  Illegal  by. 
promise    to    do    legal  and  illegal  things  void  as    to 

latter,  193. 
immoral,  194.    See  Immoral  Contracts. 
opposed  to  pubHc  poHcy,  196.     See  Public  Policy. 
tainted  with  fraud,  16,  224. 
money  paid  on,  cannot  be  recovered  back,  280. 

unless  the   contract  be  made  illegal  to 
protect  the  party  paying,  282. 
and  except  when  paid  to  a  stakeholder, 
286. 

ILLEGAL  COVENANTS,  20. 
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ILLEGALITY, 

is  a  breach  of  common  or  statute  law,  17. 

eqnall J  snch  whether  act  forbidden  in  direct  terms  or  by 

implication  &om  a  penalty,  17,  227. 
of  consideration  vitiates  deed,  17,  192. 

or  simple  contract,  ih. 
incidental  merely  to  contract  does  not  avoid  it|  233. 

ILLEGAL  MEASUEES,  275. 

ILLICIT  COHABITATION, 

if  future,  illegal  consideration,  195. 
if  post,  no  consideration,  196. 

IMMORAL 

consideration  vitiates  deed,  17,  194. 

IMMORAL  CONTRACTS,  194. 
no  action  lies  on,  ib, 
libellous  publication,  ib, 
publisher  of,  cannot  sue  for  pirating,  195. 
illicit  cohabitation,  if  future  illegal,  195. 

if  past,  no  consideration,  196. 
to  supply  prostitute  with  lodgings,  &c.,  196. 

INADEQUACY  OF  CONSIDERATION,  161,  176. 

INCORPOREAL  PROPERTY, 

deed  necessary  to  transfer,  32. 

INCIDENTS. 

of  contracts  of  record,  4. 

illegal,  do  not  vitiate  contract,  233. 

INDEMNIFICATION, 

against  illegal  acts,  216. 

INDENTURE,  11. 

INDICTMENT, 

compromise  of,  214. 

INFANT,   289,    471.    See  Pabtibs  to  Contracts;  Ldcita 
TioNs,  Statute  op. 
contracts  of,  can  be  ratified  by  writing  only,  133,  308. 
must  be  signed  by  himself  and  not  by  agent,  136,  308« 
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INFANTS— con/m?^. 

may  contract  for  necesaariea,  290. 

INJUNCTION,  458. 

INSANE    PEESON,  323,   471.    See  Limitatiokb,    Statuti 
op;  Parties  to  Contracts. 

INSUKANCE, 

contracts  of,  must  be  written  or  printed,  136. 
wager  policies,  252. 

INSURANCE  BROKER,  435. 

INTEREST, 

what  is  an,  in  lands,  109. 

shares  in  joint  stock  companies  seized  of  land  not,  362. 

INTOXICATED  PERSON, 
contracts  o^  329. 

JOINT  DEBTOR,  478,  479.    See  Limitations,  Statute  of. 

JOINT  STOCK  COMPANIES,  346.    See  Parties  to  Con- 
tracts. 

JUDGMENT, 

execution  on,  times  of  issuing,  467. 
if  less  than  10  years  old  no  role  or  order  necessary,  ib. 
but  if  more  than  10  years  old  rule  or  order  necessary,  ib. 
if  more  than  15  years  old  rule  to  show  cause,  ib. 
arrested  or  reversed,  474.    See  Limitations,  Statute  of. 

JURISDICTION, 

common  law,  1. 
criminal,  ib. 
real  property,  ib. 
fiscal,  ib. 

JUSTICE, 

contract  obstructing  course  of,  212,  215. 

LAND, 

contract  for  sale  o^  must  be  in  writing,  109.    See  Sta« 
TUTB  OP  Frauds* 
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LANDLOKD  AND  TENANT, 

paiol  evidenoe  adnuBsible  to  annex  customary  incidents 
to  contracts  between,  57. 

LATENT  AMBIGUITY,  47. 

may  be  explained  by  verbal  evidence,  ib. 

LEASE, 

of  land  for  more  than  three  years  from  the  making,  must 

be  by  deed,  34,  36. 
agreement  for,  114. 

LEGAL  COVENANTS,  20. 

LIBELLOUS  WORK, 

price  of,  cannot  be  recovered,  194. 
nor  can  publisher  sue  for  pirating,  195. 
nor  will  equity  restrain  pirating,  ib. 
nor  contract  to  publish  be  enforced,  ib. 

LIMITATIONS,  STATUTE  OF, 

Debt  barred  by  Statute  of,  136. 

statutes  0^  464. 

policy  of,  ib. 

scire  facias  on  a  recognizance  must  be  sued  within  20 

years,  466. 
after  judgment,  if  parties  live,  execution  may  issue  in  6 

years,  467. 
afterwards,  must  be  revived  by  writ  of  reviver,  ib. 
if  judgment  less  than   10  years  old  no  rule  or  order 

necessary,  ib. 
if  more  than  10  years  old  rule  or  order  necessary,  ib. 
if  more  than  15  years  old  rule  to  show  cause,  ib, 
debt  or  covenant  upon  any  speciality  must  be  brought 

within  20  years  after  the  cause  of  action  accrued, 

467,  471. 
scire  facias  upon  recognizance  within  20  years  after  the 

cause  of  action  accrued,  ib. 
when  time  of  limitation  runs  from,  468. 
what  is  the  accruing  of  the  cause  of  action,  469. 
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LIMITATIONS,  STATUTE  O¥^€ontinued. 

infant,  mairied  woman,  or  insane  person  may  sue  upon 

specialities  within  20  years  &om  the  removal  of  their 

disabiUty,  471. 
if  defendant  be  beyond  sea  when  cause  of  action  accrues 

he  may  be  sued  within  20  years  from  hvs  return, 

471. 
if  acknowledgment  be  given  in  ^mting  signed  by  the 

party  liable,  or  his  agent,  he  may  be  sued  within  20 

years  from  the  date  of  that  acknowledgment,  ib, 
what  is  such  acknowledgment,  ib, 
if  part  payment  of  principal  or  interest,  defendant  may 

be  sued  within  20  years  &om  such  payment,  473. 
if  action  brought  and  defendant  outlawed,  new  action 

may  be  brought  within  a  year  after  reversal  of  out- 
lawry, 473,  474. 
if  judgment  arrested  or  reversed  by  writ  of  error,  new 

action  may  be  brought  witliin  a  year  after  reversal 

of  the  judgment,  474. 
Assumpsit  or  debt  on  simple  contract  must  be  com- 
menced within  six  years  after  cause  of  action  accrued, 

474. 
infant,  married  woman,  or  insane  person  must  sue  within 

six  years  from  the  removal  of  their  disability,  475. 
if  defendant  outlawed,  or  judgment  arrested  or  reversed, 

a  new  action  may  be   brought  within  a  year  after 

reversal  of  tlie  outlawry  or  the  judgment,  476. 
if  defendant  be  beyond  seas,  plaintiff  has  six  years  after 

his  return  to  sue,  ib, 
meaning  of  "beyond  seas"  different  in  4  Anne,  c  16. 

s.  19,  and  in  3  &  4  Will  4,  c.  42,  s.  7,  ib. 
but  now  those  words  have  the  same  meaning  in  both 

statutes  by  19  &  20  Vict.  c.  97,  s.  12  ;  477. 
joint  debtor  not  beyond  sea  may  be  sued  alone,  and 

must  be  sued  within  six  years,  478. 
but  joint  debtor  beyond  sea  may  be  sued  within  six 

years  &om  his  return,  although  judgment  has  been 

obtained  against  the  former.  479. 
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LIMITATIONS,  STATUTE  OT^eaniinued. 

if  defendant  have  given  an  acknowledgment  hj  writing, 
signed,  statute  suspended,  480. 

acknowledgment  must  contain  or  implj  an  uncon- 
ditional promise  to  pay,  461. 

constitutes  new  cause  of  action,  482. 

must  "be  promise,  or  acknowledgment  implying  one  to  bar 
statute,  482. 

conditional  promises,  483. 

conditional  ability,  484. 

when  condition  performed  action  may  be  brought^  486. 

precise  sum  need  not  to  be  named,  487. 

promise  must  be  before  action,  487. 

as  to  acknowledgment  by  agent,  487. 

part  payment  of  principal  or  interest  takes  case  out  of 
the  statute,  488. 

but  part  payment  by  one  joint  debtor  does  not  affect 
liability  of  other,  490. 

statement  of  a  mutual  settiement  of  account  equivalent 
to  payment,  489,  490. 

but  part  payment  must  be  on  account,  492. 

part  payment  may  be  proved  by  admission,  493. 

merchants'  accounts  now  within  the  statute,  ib. 

LOAN, 

when  joint-stock  companies  liable  for,  369. 

LOCAL  TERMS,  62. 

LODGINGS^ 

contracts  for,  113. 

LONDON, 

married  woman  may  sue  by  custom  of,  316. 

LOED'S  DAT, 

contracts  of  worldly  business  on,  261* 

LUNATIC,  323.    See  Parties  to  Contracts* 

MAINTENANCE  and  CHAMPEETt,  217* 

MANDAMUS,  WKIT  OF, 

a  remedy  to  enforce  contract  by  deed,  455* 
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MABRIAOE, 

agreements  in  consideTation  of,  107. 
contracts  in  restraint  of,  208. 
brocage  contracts,  210. 

MAERIED  WOMEN,  311,  440.    See  Parties  to  Gk)!rTRA0T8 ; 

LlHITATIOKS,   StATUTB  OP.      WlFB. 

MEANING, 

words  to  be  understood  in  ordinary,  516. 

MEMBERS  OF  JOINT-STOCK  COMPANIES,  363. 

MERCHANTS'  ACCOUNTS, 

excepted  from  Statute  of  limitations,  493. 
this  exception  abrogated,  ib, 

MERGER, 

engagement  made  by  simple  contract  and   afterwards 
the   same  engagement  between  the  same  parties  by 
deed,  there  is,  27. 
the  two  contracts  must  be  identical,  28. 

MISCARRIAGE, 

of  another,  promise  to  answer  for,  102.    See  Guaranty. 

MISDEMEANOUR, 

indictments  for  same,  may  be  compromised,  214. 

MISREPRESENTATION,  FRAUDULENT, 

cannot  be  sued  upon  unless  in  writing,  104. 
of  two  kinds,  224. 

MONEY, 

borrowing  when  joint-stock  company  liable,  369. 

MORAL  CONSIDERATION,  186. 

MUTUALITY, 

necessary  to  make  contract^  137. 

NECESSARIES^ 

infant   may  contract  for,   290.    See  Parties  to  CoK 

TRAOTS. 

Wife  may  contract  for,  443»    See   Partibs   to  Cok- 

TRACTS. 
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NOMINAL  PABTNER,  431. 

NON  COMPOS, 

contzact  of  one,  323.    See  Parties  to  Contracts. 

NOTICE, 

of  detennixiation  of  agency,  407. 
of  retirement  of  partner,  432. 
of  dissolution  of  partnership,  ih, 

NUDUM  PACTUM,  151. 

OBJECTS  OF  ACTS  OF  PARLIAMENT, 
contracts  contravening,  220. 

OBJECTS  OF  JOINT-STOCK  COMPANIES, 
to  be  adhered  to,  372. 

OBLIGATION, 

by  record  may  be  discharged  by  release,  5. 

OBSTRUCTING  COURSE  OF  JUSTICE, 
contracts,  212,  215. 

OFFER, 

may  be  rescinded  till  acceptance,  141,  145. 

ORDER, 

of  judge  for  execution  on  judgment,  467. 

OUTLAW,   336,   473,   476.     See    Parties    to    Contracts; 
Limitations,  Statute  of. 

PAPER  or  PARCHMENT, 

deed  must  be  written  on,  5. 

PAROL, 

matters  in,  will  not  get  rid  of  deed,  29. 
written  contracts  cannot  be  varied  by,  42. 

but  may  be  varied  by  parol  subsequently,  45. 
except  where  law  requires  a  writing,  46. 
patent  ambiguity  cannot  be  explained  by,  46. 

but  latent  ambiguity  may,  47,  50. 
admissible  to  annex  customary  incidents  to  certain  written 

contracts,  52. 
technical  terms  explained  by,  63. 
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PAROL — eatftinned, 

cannot  be  given  to  explain  meaning  of  words  *'  more  or 

less,"  in  a  mercantile  contract,  67. 
demise  of  land,  if  for  not  more  than  three  ^years,  good 
under  Statute  of  Frauds,  74. 

PARTIES  TO  CONTRACTS,  288. 

peraonal  inability  to  contract,  289. 
infant,  289. 

may  contract  for  necessaries,  290. 
what  are  necessaries,  ib, 

marriage,  settlement  upon,  299. 

cannot  trade,  299. 

or  bind  himself  by  bill,  300. 

or  state  an  account,  301. 

reason  why  cannot  trade,  303. 

cannot  be  sued,  304. 

contract  not  void,  but  may  be  confirmed,  ib, 

on  full  age  may  repudiate  or  confirm,  tb, 

as  to  leasing  land,  306. 

as  to  paying  calls  on  shares,  306. 

ratification,  on  full  age,  of  contract  made  during 
infancy,  must  be  by  writing,  308. 

persons  who  contract  with  infants  bound,  310. 
married  women,  311. 

contracts  by,  before  marriage,  ib, 

during  marriage,  313. 

bill  given  to  wife  dum  sola,  ib, 

when  liable  upon  contracts  during  marriage,  314. 

in  cases  where  husband  civilly  dead, 

may  contract^  315. 

may  sue  by  custom  of  London,  316. 

in  cases  of  judicial  separation,  317. 

husband  may  sue  on  contracts  made   by  wife 
during  coverture,  317. 

also  on  bonds  and  notes  payable  to  her,  318. 

or  wife  surviving  in  some  cases,  318. 

reduction  to  possession  by  husband,  32  L 
insane  personsy  323» 


542  INDEX. 

PASTIES  TO  CONTRACTS— co»^ttt«^(«. 
insane  penona — continued. 

fair  oontiacta  with  lunatic  executed,  valid,  324. 
if  executory  not^  sed  qwgre^  327. 
intoxicated  personsy  329. 
where  contract  made  by,  void,  330. 

where  good,  332. 
aliens,  219,  333. 
friends,  ih, 

if  contract  by,  made  in  Eng^d,  expounded 

by  law  of  England,  ib. 
if  made  abroad,  by  foreign  law,  ib. 
but  if  sued  here,  remedy  according  to  English 

law,  334. 
may  acquire  personal  property  here,  and  hold 
real   property  for   term    not    exceeding 
twenty  years,  336. 
enemies,  335. 

contracts  with,  void,  335. 
outlaws  and  felons,  336. 

liable  on  their  contracts,  but  cannot 
take  advantage  of  them,  ih. 
corporation,  aggregate,  337. 

general  rule,  contracts  by  common  seal  only, 

337. 
unless  where  convenience,  almost  amounting 

to  necessity  requires  an  exception,  339. 
or  unless createdfor  mercantile  purposes,  when 
it  may  make  mercantile  contracts  in  usual 
manner,  341. 
public  or  joint-stock  companies,  346. 
statutes  regulating,  847. 
nature  of  companies  without  statute,  348. 
parties  to  contract  with  public,  349. 
joint-stock  divided  into  shares,  353. 
common  law  prevails  unless   excluded   by 

deed  or  statute,  ib. 
members  suing  each  other,  355. 
transfening  shares,  856. 


INDEX.  543 

PAKTIES  TO  CONTRACTS— co»«7»t<flrf. 

public  or  joint-stock  companies — eoniinued. 

while  incomplete,  rights  and  liabilities,  356. 
fraudulent  misrepresentations,  357. 

acquiescence,  359. 
provisional  committee,  360. 
shares  not  within  Statute  of  Frauds,  362^ 
approbation  of  directors,  363. 
rights    and    liabilities    of    members,    how 

arising,  ib. 
as  to  bills  of  exchange,  365. 
as  to  borrowing  money,  369. 
Companies  Act,  1862 ;  371. 

effect  of  on  Joint  Stock  Companies,  ib. 
objects  must  be  adhered  to,  372. 
contracts    of    companies    under,    how 

made,  375. 
attorney  authorised   under   their    seal 
may  execute  deed  under  his  own,  376. 
bills,  notes,  ib. 

remedies  against  company,  under,  ib. 
liability  of  shareholders  on  winding  up, 

377. 
rights  of  shareholders  against  company, 
378. 
agents,  380. 

contracts  by  ib. 
who  may  appoint,  381. 
agent  cannot  appoint  an  agent,  382. 
who  may  be,  383. 
under  Statute  of  Frauds,  385. 
how  appointed,  387. 
when  principal  bound,  388. 
agent  exceeding  authority,  ib. 
particular  and  general,  ib,  395. 
what  amounts  to  notice  that  person  is,  393. 
reason  of  different  powers  of  particular  and  general 
agent)  395. 
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PAETIES  TO  CONTRACTS— con/wiierf. 
agents — continued. 

role  as  to  general  agent,  395. 

authority  of  general  agent  measiired  by  esdent  of 

usual  employment,  395. 
principal  bound  by  contract  of  agent  made  accord- 
ing to  usage,  400. 
but  not  if  usage  arises  after  the  transaction,  402. 
powers  implied  from  the  agent's  relation,  403. 

factors,  brokers,  partners,  wives,  servants^ 
Ac,  404. 
ratification,  405. 

notice  of  limited  or  discontinued  authority,  407. 
right  of  principal  where  known,  408. 
where  agent  contracts  as  principal,  409. 
right  of  third  party  to  elect  between  principal  and 

agent,  414. 
but  not  so  where  state  of  accounts  would  be 
altered,  418. 
partners,  422. 

mutual  rights  and  liabilities,  423. 
liabilities  towards  third  person,  425. 
question  to  whom  credit  given,  425. 
cause  of  action  must  arise  during  time  of  partner- 
ship 430. 
dormant,  430. 
nominal,  431. 
equally  bound  by  express  as  by  implied  contracts^ 

430. 
notice  of  retirement  of  partner,  432. 

dissolution,  ib, 
liability  upon  bills,  433. 
fraudulent  contracts,  ib. 
co-partners  not  liable  for,  t^. 
factors  and  brokers,  434. 
insurance  brokers,  435. 
factors,  438. 
wife,  440* 
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PARTIES  TO  C01^TRAiyr&-<ontinued. 
wife — continued, 

biiids  husband  on  ground  of  agency,  ib. 

for  necessaries  when  living  together,  443. 

what  are  necessaries,  444,  451. 

unless  tradesmen  forbidden  to  trust,  447. 

when  separated  from  husband,  448. 

when  allowance  to,  449. 

rule  as  to  contracts  during  separation,  450. 

what  are  necessaries  in  this  case,  444,  451. 

PARTITIONS, 

must  be  by  deed,  36. 

PARTNERS,  422.    See  Parties  to  Contracts. 

PART  PAYMENT, 

under  Statute  of  Frauds,  126.    See  Statute  of  Frauds, 
Sec.  17. 
Statute  of  Limitations,  488.    See  Limitations, 
Statute  op. 
takes  case  out  of  Statute  of  Limitations,  what^  488. 
mutual  settlement  may  amount  to,  ib,- 
verbal  admission  sufficient  proof  of,  493. 

PATENT  AMBIGUITY,  47. 

cannot  be  explained  by  verbal  evidence,  47. 

PATENTS  FOR  INVENTIONS, 
assignable  only  by  deed,  35. 

PAYMENT.    See  Part  Patmbnt. 

PENALTY, 

implies  prohibition,  227. 

POLICIES, 

wager,  252,  257. 

POLICY  OF  THE  LAW,  221. 

POLL  DEED,  11. 

PRINCIPAL  and  AGENT,  380,    See  Partks  to  Contbaotb. 
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PEOHIBITION, 

penalty  implies,  227. 

immal«ri&l  whethef  for  the  mk»  of  tiie  itvenue  or  any 
otKer  objeoti  230. 

PROMISE, . 

to  answer  for  debt,  default,  or  miBcaxnage  of  another 

must  be  in  writing,  97.     See  Guarantt. 
by  e^^ecutor  or  administrator  to  answer  damage  out  of 

own  estate,  consideration  of,  94. 
made  to  debtor  to  pay  his  debt,  102. 
ratification  of,  by  infant,  133. 

PROMISEE, 

disadvantage  to  a  consideration,  157. 
consideration  must  move  from,  159. 

PROMISER, 

benefit  to  a  consideration,  157. 

PROMISSORY  NOTES, 

consideration  presumed,  165. 

ghrea  Ibt  illegid  C(mild8Batioa»  277. 

infant  cannot  bind  hixoAelf  by,  300. 

given  to  wifi  dum  «dlaj  313. 

under  Joint-Stock  Companies'  Acts,  376. 

PROSTITUTE^ 

supply  lodgings  or  clothing  to,  to  enable  her  to  carry  on 
her  practice,  illegal,  196. 

PROVISIONAL  COMMITTEE,  360. 

PUBLIC  COMPANIES,  346.    See  Partibs  to  Contracts. 

PUBLIC  DUTIES, 

contracts  inconsistent  with,  216. 

PUBLIC  POLICY, 

contracts  opposed  to,  void,  196. 

in  restraint  of  trade  n%  oppOMd  io^  i^.. 
but  partial  restraints  of  trade  are  legal^  197. 
what  are,  198. 
•   but  moah  be  reasonabley  301. 
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PUBLIC  POLICY— continued. 

contiacts  opposed  to,  void — continued. 

must  be  founded  on  conBideiation  even  if  by 

deed,  206. 
bat  adequacy  of,  cannot  be  decided  by  court, 

20T. 
in  reeti^U  of  marriage  are,  208. 
tending  to  separation  are,  209. 
founded  on  existing  separation  not,  ib. 
marriage  brocage  contracts,  210. 
contraota  obstructing  tbe  course  of  justice,  212,  216. 
but  indictments  for  some  misdemeanours  may  be  com- 

promiaed,  211. 
contracts  inconsistent  vith  public  duties,  216. 
to  indenmify  egunat  illegal  actt,  ib. 
maintenance  and  cbamperty,  217. 
contiacts  to  erode  the  Apothecaries'  Act,  219. 
with  alien  enemies,  ib. 
contravening  the  objects  of  Acts  of  Parliament, 

220. 
poU^  of  the  law,  221. 
RACES, 

horses  240. 
betting  on,  246. 
RATIFICATION, 

of  promise  by  infant,  133. 
of  contract  by  agent,  405. 

RECOGNIZANCES,  3. 

in  the  nature  of  a  statute  staple,  ib. 

between  the  Crowu  and  subject,  ib. 

of  biul,  i6. 

registering,  ib. 

Kire  facias,  limitation,  466. 

RECORD,  CONTRACTS  OF,  2, 

statutes  staple  and  statutes  merchant,  3. 
tecogninnoee,  ib. 
incidents  o^  ib. 
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RECORD,  CONTRACTS  OF— continued, 
prove  themselves,  ib. 
enforced  by  set.  /«.,  4. 
dischatged  by  release,  ib, 

RELEASE, 

obligation  by  record,  dischaiged  by,  4. 

REMAINDER, 

deed  necessary  to  grant  of,  34, 

REMEDIES, 

on  contracts  by  deed,  37. 

must  be  pursued  within  20  years,  ib. 

by  means  of  mandamus  and  injunction,  ib,  37,  455, 

458. 
against  joint-stock  companies,    under  Companies*  Act, 

376. 
to  enforce  contracts,  454. 
mandamuSf  455. 
injunction,  458. 

when  these  applicable,  459. 
ordinary  remedy  by  action  at  law,  462. 
scire  facias  the  remedy  when  contract  of  record,  462. 
action  of  debt  remedy  in  every  case  of  pecuniary  duty 

from  one  person  to  another,  463. 
action  of  covenant,  remedy  on  contract  by  deed,  ib, 
assumpsit  remedy  on  simple  contract^  ib, 
action  of  account,  ib, 
must  be  pursued  within  times  of  limitation,  464.     S^e 

Limitation,  Statutes  of. 

REMUNERATED  and  UNREMUNERATED  AGENTS,  175. 

REPUDIATIVE,  132. 

REQUEST, 

when  previous  required,  179. 

implied,  181. 

RESCINDING, 

contracts  under  Statute  of  Frauds  may  be  rescinded  by 
parol,  133.    See  Statute  of  Fraupb. 
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BiESCmDmO—eofitinued. 

offer  may  be  rescinded  until  acceptance,  141,  145. 

RESIGNATION  BONDS,  248. 

RESTRAINT  OF  TRADE, 

contracts  in,  16,  196.    See  Pubuo  Poliot. 

REVENUE, 

immaterial  whether  prohibition  be  for  the  sake  of,  or  of 
any  other  object,  230. 

REVERSION, 

deed  necessary  to  grant  o^  34. 

REVIVER, 

writ  of,  467. 

RULE 

for  execution  on  judgment,  467. 

SALE  OF  GOODS, 

for  £10  or  upwards,  126.    See  Statutb  of  Frauds,  17th 
Sec. 

SALES  ON  SUNDAY,  261. 

SCIRE  FACIAS, 

to  enforce  record,  4. 

on  recognizance,  limitation,  466. 

SEAL, 

contracts  under,  5. 
one  of  three  classes  of  contracts,  3. 
to  deeds,  5. 

of  public  company  must  be  authorised  to  bo  affixed  to 
contract,  375. 

SEALING, 

essential  to  a  deed,  5. 

SECURITrES, 

for  a  gaining  consideration,  251. 

SEDUCTION, 

past  no  consideration  to  support  a  promise,  16,  195. 
bond  for  maintenance  founded  on  good,  16. 
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SEPAEATIOX, 

contracts  tending  to,  209, 
founded  on  existing^  ib. 

SERVANT, 

n  here  aenrice  o^  hired  for  a  year,  to  hagta  mt  a  fntnie 
time,  writing  necessaiy,  119. 

SHAKES, 

in  public  companies,  353. 

transferring,  356. 

not  within  Statute  of  Frauds,  362. 

SHIP, 

conveyance  of  property  in,  must  he  in  uriting  under  sea], 

35,  136. 
so  contract  for  such  conveyance,  ib. 
bill  of  sale  of,  must  he  executed  in  presence  of  tritneas, 

ib, 

SIGNATURE, 

not  necessary  to  a  deed,  5. 

of  party  to  he  charged  under  Statute  of  Frauds^  87.     See 

Statutb  op  Filluds,  Sec  4. 
does  not  matter  where  signature  placed,  ib, 
of  party  to  he  charged  sufficient,  90. 
of  party  to  he  charged  under  Sec.  17,  128. 
one  cannot  sign  for  the  other,  ib. 

of  agent  as  to  acknoT^ledgmant  of  simple  contract  debt, 
487. 

SIMONY,  266. 

SIMPLE  CONTRACTS, 
what  are,  39. 

difference  between,  and  contracts  by  d^ed,  ib. 
written  or  not  written,  difference  between,  i6« 
if  written,  proof  of,  40. 

must  be  proved  by  the  writing  only,  ib. 

reason  of  this  rule^  ib, 
cannot  be  altered,  added  to,  or  diminiAed  by 
contemporaneous  words,  41. 


I 
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SIMPLE  CONTEACTS-^«m«mc<Kf. 
if  written,  proof  of — eonttnued, 

nor  by  a  supposition  on  whieh  the  parties  have 

acted,  44. 
but  may  be   shown  to  have  varied  by  parol 

subsequently,  45. 
but  not  where  the  law  requires  a  writing,  46. 
patent  and  latent  ambiguities,  46. 
may  be  qualified  by  usage  and  customary  inci- 
dents, 52. 
usage  or  custom,  52. 

customaiy  incidents  may  be  annexed,  53,  57. 
technical  or  local  terms,  62. 
but  if  the  meaning  be  plain  it  cannot  be  con- 
tradicted, 66. 
evidence  of  usages  does  not  raise  a  conclusion 

of  law  but  of  fact,  67. 
court  to  construe  document  when  meaning  of 

wo(rd8  ascertained,  6S. 
custom,  &c.,  does  not  apply  to  unusual  con- 
tracts, ib* 
rules  as  to  written  eontnicts  do  not  apply  unless 
contract  complete,  4b, 
writing  necessary  to  some,  72. 
Statute  of  Frauds,  72. 
objects  of,  73. 
4th  Section  of,  74. 
17th  Section  of,  125. 

contracts  provided  for  in  4th  Section,  74. 
eonsideraUon  must  appear  in,  75. 
expressly  or  by  implication,  78. 
all  the  other  terms  must  appear  in, 
ib. 
agreement  need  not  be  contained  in  one  writing, 

81. 
if  in  oArmiX  papers   they  must   be  connected 

among  themselvce,  85. 
signature  of  party  to  be^  ehaiged,  87. 
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SIMPLE  COKTRACTS— co»hnu€(^ 
Statute  of  Frauds — continued. 

signature  of  party  to  be  charged— con&'iiMacf. 

if   party  intended  to   bind   himself   by 

his  signature,  immaterial  where  he  signs, 

88. 

if  party  to  be  bound  signs^  other  party 

need  not^  90. 

agreement  must  exist  before  action  brought  upon 

it,  91. 
if  unwritten,   not  void,  but  no  action  can  be 

brought  on  it,  ih, 
both  parties  must  consent  to  the  same  thing,  137. 
mutuality  necessary  in,  137. 
assent  must  be  to  precise  terms  offered,  139. 
when  offer  accepted  binding  on  both,  141. 
offer  may  be  rescinded  until  accepted,  141,  145. 
requires  a  consideration,  146. 
promises  made  to  debtor  to  pay  his  debt,  148. 
maxim  of  nudum  pactum^  151. 
reason  of  this  rule,  152. 
what  a  consideration  must  be,  154. 
general  definition,  155. 

benefit  to  the  promiser  or  disadvantage  to 

promisee,  157. 
must  move  from  promisee,  159. 
adequacy  of  consideration  not  important^ 

160. 
but  must  be  of  some  value,  164. 
but  bills  and  notes  always  presumed  to  |je 

on  consideration,  165. 
forbearance  a  consideration,  168. 

otherwise  if  no  cause  of  action, 
171. 
doubtful  claim  a  consideration,  172. 
'  trust  a  consideration,  174. 
remunerated  and  unremunerated  agenta, 
176. 
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SIMPLE  C0NTRACTS-^<M*fiiM4erf. 
Statute  of  Frauds — continued. 

general  definition — continued. 

being  compelled  to  do  another's  duty  suffi- 
cient consideration  to  support  a  promise 
to  indemnify,  177. 
executed    and    ezecutoiy   considerations, 
179. 

requires  previous  request^  179. 

when  previous  request  im- 
pUed,  181. 
where    one  is   compelled    to    do 

another^s  duty,  182. 
where     benefit    of    consideration 

adopted,  184. 
voluntary  performance  of  another's 

duty,  185. 
moral  consideration,  187. 
promise,  189. 

that  which  the  law  implies  will  alone  be  sup* 
ported  by  an  executed  consideration,  190. 

SPECIALTY, 

debt  or  covenant  on,  must  be  brought  within  20  yeara 
after  cause  of  action  accrued,  437. 

SPECIALTY  CONTRACT,  4. 

SPECIFIC  PERFORMANCE, 
a  remedy  on  contract,  420. 

STAKEHOLDER,  265. 

STATUTE  CONTRACTS,  ILLEGAL  BY, 
contracts  illegal  by,  226. 

are  so  whether  forbidden  expressly  or  by  implication,  ih. 
penalty  implies  prohibition,  227. 
immaterial  whether  forbidden  for  the  sake  of  the  revenue 

or  any  other  object,  230. 
but  illegality  incidental  to,  does  not  avoid  it,  233. 
usuiy,  236. 
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STATUTE,  CONTRACTS  ILLEGAL  BY— «w<wiiflrf. 
gambling^  239. 
horse  races,  240. 
bettiiig  on  mow,  245. 
wagen  on  gamea,  246. 
bets  not  on  games  within  the  statute,  ih, 
oonbaete  by  way  of  gaming  or  wagering  not  unlawful  at 

common  law,  248. 
Becuxities  for  a  gaming  ooomderation,  251. 
wager  policies,  253,  257.     See  Ikburancb. 
stock  jobbing,  256, 

contmots  of  wildly  business  on  the  Lord's  Day,  261. 
Sunday  sale^  864. 
simony,  266. 
resignation  bonds,  269, 
illegal  charges  on  benefices,  273. 
illegal  measures^  275. 
bills  and  notes  given  ioi  illegal  consideration^  277. 

STATUTE  OF  FRAUDS,  72. 
objeets  o(  ib. 

4th  Section  of,  74. 

oonitocts  provided  for  in,  ib. 

consideration  must  appear  in,  75. 

expressly  or  by  implicatum,  78. 

all  the  other  terms  must  appear  in,  ib. 

need  not  be  containedin  one  writings 

8L 
if  in  several,  they  must  be  connected 

in  sense  among  themselves,  S5. 
sigoatitrs  of  parley  to  be  cbaqgad,  87. 
if  party  intended  to  bind  him- 
self  immaterial  where  he 
signs,  88, 
if  party  to  be  ohaiged  sign, 
sufficient^  90, 
agreement  must  exist  before  action 
brought,  91. 
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STATUTE  OF  'F'RAVT>8^--eofttinued. 
4th  Section  of — continued. 

contracts  provided  for  in — continued* 

agreement  must  exist  before  action 
brought — continued, 

if   un^ratten,   not   void,    but 
will  not  support  action,  91. 
by  executors  or  administrators  must 
be  in  writing,  94. 

consideration  necessaiy  in,  95. 

guaranty,  97. 

person  whose  debt,  &c.  gua- 
ranteed,    must      continue 

liable,  98. 
default     or     miscarriage     in 

breach  of  any  duty,  within 

the  statute,  102. 
new  consideration  does    not 

dispense  with  necessity  of 

writing,  ih, 
the  promise  within  the  statute 

must  be  one  made  to  the 

creditor,  100. 
oonsideration  of,  need  not  be 

in  the  writing,  ib. 
fraudulent  representations  not 

within  Statute  of  Frauds, 

105. 
but  within  9  Geo.  4,  c.  14,  s. 

6j  iK 
agreements  in  consideration  of  mar« 

riage,  107. 
contracts  for  sale  of  lands,  109. 
what  is  such  contract,  ih, 

frnctus  industriales,  111. 

emblements,  ib, 

timber,  112. 

fixtures,  S[^.f  11 S. 


556  INDEX. 

STATUTE  OF  TBATTDS^continued. 
4th  Section  of — continued. 

contracts  provided  for  in — continued. 
contracts  for  sale  of  lands — continued. 
what  is  such  contract — coTitinued. 

lodgings,  113. 
agreement  for  lease,  114. 
right  of  action  only  affected,  1 16, 
contracts  not  to  be  performed  within 
a  year,  119. 

possibility  of  extending  be- 
yond a  year  does  not  make 
writing  necessary,  121. 
if  aU  to  be  done  by  one  party 
is  done  within  the  year,  he 
may  sue  the  other  without 
a  writing,  1^2. 
17th  Section  of,  125. 

sale  of  goods  for  price  of  £10  or  upwards,  ih. 
what  are  goods  within  this  section,  126. 
difference  between  this  section  and  4th,  ib. 
acceptance  of  part  payment,  giving  of  earnest, 

ib. 
contract  made  void  by  this  section,  127. 
this  section  extended   to   goods  not  in  exist- 
ence, &c.,  ib. 
and  to  goods  of  value  instead  of  price  of  £10, 

ib. 
rules  as  to  the  written  memorandum  analogous 

to  those  under  4th  section,  128. 
signatiure  of  party  to  be  charged,  ib. 
one  cannot  be  the  other's  agent>  ib. 
several  documents  may  be  read  together,  ib. 
all  the  terms  must  appear,  132. 
may  be  rescinded  by  parol,  133. 
shares  in  public  company  not  within,  362. 
STATUTES, 

rule  of  ejusdem  generis  in  construing,  262. 
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STATUTES  OF  LIMITATIOSf.  See  Limitation,  Statutes  of. 

STATUTES  MEECHA^^T. 
contracts  of  record,  3. 

STATUTES  STAPLE, 

contracts  of  record,  ib. 

STATUTE  OF  USES,  16. 

STOCK  JOBBD^G,  256. 

SUNDAY  SALES,  264. 

SUREENDEE 

of  chattel  interest  must  be  by  deed,  36. 

TECHNICAL  TEEMS, 

explained  by  parol,  63. 

TEEMS, 

technical  or  local,  explained  by  parol,  63. 

TIMBEE, 

contract  for  sale  of,  112. 

TOETS  and  CONTEACTS,  1, 

TRADE, 

contracts  in  restraint  of,  16, 196.    See  Public  Policy. 
infant  cannot  bind  himself  in,.  299. 

TEUST, 

a  consideration,  174. 

UNEEMUNEEATED  AGENTS,  175. 

UNWEITTEN  SIMPLE  CONTEACT, 
difiference  between,  and  written,  40. 

USAGE, 

may  qualify  Avritten  contracts,  52. 

parol  evidence  admissible  to  prove,  ib. 

evidence  of,  does  not  raise  a  conclusion  of  law  but  of 

fact,  68. 
principal  bound  by  contract  of  agent  according  to,  400. 
but  it  must  be  contemporaneous,  402. 
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USES,  STATUTE  OF,  16. 
USURY,  236. 

VALUE, 

consideration  must  be  of  some,  164. 

VERBAL  EVIDENCE, 

cannot  vary  written  contract,  42. 

WAGERING, 

contracts  by  way  o^  not  unlawful  at  Common  Law,  248. 
WAGER  POLICIES,  262,  257. 

WAGERS. 

on  games,  246. 

WIFE, 

contract  by,  311.    See  Pakties  to  Contraotb. 

to  bind  husband,  440.    Bee  Partih3  to  Cokhucts. 
WITNESS, 

necessary  to  transfer  of  British  ship,  136. 
WORDS, 

to  be  understood  in  ordinary  sense,  516. 
WRITING, 

sealed  and  delivered  is  a  deed,  5. 
on  paper  or  parchment^  essential  to  a  i^  /fc 
where  writing  necessary,  variation  by  parol  not  aUow^ 
46. 

contract  for  the  purchase  of  land,  must  be  in,  10&. 
written  contracts  must  be  proved  by,  40. 
necessary  to  some  simple  contracts,  72. 
agreement  need  not  be  contained  in  one,  81. 

if    in    several,    must    be    connected    MUQiig 
themselves,  85, 86. 
not  dispensed  with  by  new  consideration^  102, 
contracts  not  to  be  performed  within  a  year,  most  be  in, 

JL  JL  t/. 

ratification  of  promise  by  infant  must  be  in,  133. 
contracts  of  insurance  must  be  in,  or  printed,  136. 
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WnVEISG^contmued. 

conyeyance  of  property  in   British   ships  must  be  in, 

136. 
contracts  for,  must  be  in,  ib. 

WRIT  OF  EEVIVOR,  467. 

WRITTEN  SIMPLE  CONTRACTS, 

difference  between,  and  not  written,  39. 
proof  of,  ib.    See  Simple  Contracts. 
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■nrm  avs  bxchaumov,  0,  omav  qvEsa  kimmt,  uxcoiu'b  iirv  vium,  w.a 


t 


LAW  BOOKS  PUBLISHED  BY  STEVENS  AND  SONS, 


a 


Chitty '8  Archbold's  Practice  of  fhe  Court  of  Queen's  Bench. 

In  PerMonal  Actions  and  Ejectment,  including  the  Practice  of  the  Conrts   of 
Common  Pleiw  and  Exchequer.    A  New  and  ImproTed  Edition  (the  Twelfth).    By 
SAMUEL  PKENTICE,  Eaq.,  Bairiater-at-Law.     In  2  vols,  royal  12mo.    1866. 
Price  21.  12*.  6d.  cloth. 

Mr.  Baxx>D  Martin,  ia^mfmesr  t.  Saundertou,  thus  speaks  of  this  work :—"  There  b  aa 
admirable  book— Mr.  Prentice's  Edition  of  Chitty'a  AnOibold'ft  Ptacticc-a  most  nscftil  book~ 
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Chitty'8  Forms  of  Practical  Proceedings  in  the  Courts  of 

Queen's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas.  With  Notes  and  Obser- 
rations  thereon.  A  New  and  Enlarged  Edition  (the  Tenth).  1^  THOMAS 
CHITTY,  Esq.    In  Boyal  12mo.    1866.    Price  1/.  Us.  6d.  chJth. 

Thring's  Joint  Stock  Companies.— The  Law  and  Practice 

of  Joint  Stock  and  other  Public  Companies :  including  the  Statutes,  with  Notes,  and 
the  Forms  required  in  Making,  Administering,  and  Winding-up  a  Company.  With  a 
Supplement  containing  the  Companies  Act,  1867,  and  Notes  of  recent  Decisions.  By 
HENRY  THRING,  M.  A.,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law :  Parlia- 
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Cooke  on  Inclosures. — The   Acts  for  Facilitating  the 

Tndosure  of  Commons  in  England  and  Wales ;  with  a  Tteatise  on  the  Law  of 
Rights  of  Commons  in  reference  to  these  Acts,  &c.  With  Forms,  as  settled  by  the 
Indosure  Commissioners.  By  G.  WINGROVE  COOKE,  Esq.,  Barrister-at- 
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Stephen's  Principles  of  Pleading — Seventh  Edition.    By 
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Smith's  Mercantile  Law. — Seventh  Edition.     By  Gr.  M. 

DOWDESWBLL,  Esq.    Royal  »vo.    1866.    Price  1^  I69.  doth- 

Boscoe's  Nisi  Prius, — A  Digest  of  the  Law  of  Evidence 

on  the  Trial  of  Actions  at  Niw  Prius.  Eleventh  F^tion.  By  WILLIAM 
MILLS,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law,  and  WILLIAM  MARKBY, 
M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Royal  12mo.  1866.  Price 
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Levi's  Commercial  Law. — International  Commercial  Law. 

Being  the  Principles  of  Meivantile  Law  of  the  following  and  other  Countries,  viz. : — 
Enghmd,  Scotland,  Ireland,  Britdah  India,  British  Colonies.  By  LEONE  LEVI, 
Esq.,  F.S.A.,  F.S.S.,  of  Lincoln's-Inn,  Barrister-at-Law,  Professor  of  the  Prin- 
ciples and  Pi-actioe  of  Commerce  at  King's  College,  London,  &o.  In  2  vols,  royal 
8vo.    Price  369.  cloth ,  lettered. 

Pritchard's   Admiralty   Digest. — Second    Edition.     By 

R.  A.  PRITCHARD,  D.C.L.,  and  W.  T.  PRITCHARD.  With  Notes  of  Cases 
from  French  Maritime  Law,  by  ALGERNON  JONES,  in  2  voU.  Royal  8vo. 
1865.    Price  '^L  doth. 

Morgan  and  Davey's  Chancery  Costs. — A  Treatise  on  Costs 

in  Chancery.  By  GEORGE  OSBORNE  MORGAN,  M.A.,  and  HORACE 
DAVEY,  M.A.,  Barristers-at-Law.  With  an  Appendix,  containing  Forms  and 
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Griffith's  Law  and  Practice  in  Bankruptcy;  with  an 

Appendix  of  Statutes,  Orders,  Forms,  and  Fees.  Partly  founded  on  theeleventh 
eStion  of  Archbold»s  Treatise.  By  WILLIAM  DOWNES  GRIFFITH,  ^., 
assiHted  by  C.  A.  HOLMES,  Esq.,  Barristers-at-Law.  In  2  vols,  royal  8vo.  1867. 
Price  21.  IO9.  doth. 

Williams  on  Executors. — A  Treatise  on  the  Law  of  Execu- 
tors and  Administrators.  By  the  Right  Hon.  Sir  EDWARD  VAUGHAN" 
WILLIAMS  (kte  one  of  the  Judges  of  her  Mtyesty's  Court  of  Common  Pleas). 
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Leake  on  Contracts. — The  Elements  of  the  Law  of  Con- 


tracts, by  STEPHEN  MARTIN  LEAKE,  of  the  Middle  Temple,  Barrister-at- 
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Amould's  Law   of  Marine  Insurance.— Third  Edition. 

By  D.  HAOLACHLAN,  Esq.  2  voIb.  royal  8vo.    1866.    Price  21.  12«.  6d.  cloth. 

Greenwood's  Manual  of  fhe  Practice  of  Conveyancing.— 

A  Manual  of  the  Practioe  of  Conveyancing,  showing  the  present  practice  relatinpc 
to  the  daily  routine  of  Conreyancing  in  SoUclton'  OflSoes,  to  which  are  added 
Concise  Common  Forms  and  Precedents  in  Conreyancing,  Conditions  of  Sale, 
Conveyances,  and  all  other  Assurances  in  constant  nse.  By  G.  W.  GKEENWOOD, 
Solicitor,  and  IIENRY  HORWOOD.  Third  Edition,  revised  and  considerably 
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Sogers  on  Elections,  Election  CommitteeSy  and  Regis- 
tration, with  an  Appendix  of  Statutes  and  Forms.  Tenth  Edition.  With  the 
New  Kegistration  Statute,  and  all  the  Election  and  BegiBtration  Cases  to  the 
present  time.  By  F.  S.  P.  WOLFERSTAN,  Esq.,  of  the  Inner  Temple,  Bar- 
rister-at-Law.    In  12mo.    1865.    Price  1^.  12v.  cloth. 


Frideauz's  Precedents  in  Conveyancing,  with 

tions  on  its  Law  and  Practice.  Fifth  Edition.  By  FREDERICK  PRIDEAUX, 
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Law  Manual. — ^A  Concise  Trea- 


tise  on  the  Law  governing  the  Interests  of  Shipowners,  Merchants »  Masters, 
Seamen,  and  other  Persons  connected  with  British  Shipe ;  together  with  the  Acts 
of  Parliament,  Forms,  and  Precedents  relative  to  the  saWeet,  being  speciaUy  in- 
tended for  popular  Use  in  Seaport  Towns.  By  WILLIAM  THOMAS  OBEEN- 
HOW,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1  vol.  8vo.  1863.  Price  20$. 
doth. 

Smith's  (Josiah  W.)  Manual  of  Common  Law,  com- 
prising the  Fundamental  Principles  and  the  points  most  nsnaUy  occurring  in  daily 
Life  and  Practioe,  for  the  Practitioner,  Student,  and  General  Reader.  By  JOSIAH 
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Arrangements  between  Debtors  and  Creditors  nnder  the 

Bankruptcy  Act,  1861.  A  Collection  of  Precedents,  with  an  Introduction  and 
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